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IN THE 


United States Court of Appeals 

Foe the District of Columbia 


No. 9739 

\ 


ROBERT M. WANZER and PLEASANT D. WANZER, 

Appellants 

vs. 

JOHNNIE WILLIAMS, Appellee 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 
Jurisdictional Statement 

The appellants and each of them appeal from a judg¬ 
ment against them in favor of the appellee, entered in the 
District Court of the United States for the District of 
Columbia in Civil Action No. 35,961, on the 20th day of 
November, 1947. 

The case was tried by the Court without a Jury. 

The District Court had jurisdiction under the District 
of Columbia Code, 1940, Title 11, Section 301. This Court 
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has jurisdiction to review the judgment under the District 
of Columbia Code, 1940, Title 11, Section 101, and the 
United States Code, Title 28, Section 225. The pleadings 
which show the existence of the jurisdiction will be found 
on pages 1 through 9 of the Joint Appendix. 

Statement cf the Case 

This is a suit brought by the appellee seeking specific 
performance of a purported contract to convey premises 
724-49th Street, Northeast, also known as Lots 18 and 19 
in Square 514S. Appellee claims that an agreement in writ¬ 
ing was entered into with appellant Robert M. Wanzer and 
his mother, Pleasant D. Wanzer, on April 30, 1946 for the 
sale of the said premises for the sum of $13,600 (Joint App. 
1-4), the purchaser to pay $1,000.00 in cash at the time of 
sale, to place a First Deed of Trust in the sum of $8,000.00, 
and the balance of deferred purchase money in the sum of 
$4,500.00 to be secured by a Second Deed of Trust on the 
property, payment on both trusts to be $100.00 per month 
(Joint App. 4-5). The settlement was to be had at a title 
company. 

The appellee claims that he offered and tendered the pur¬ 
chase price, according to the terms of the contract, and the 
appellant Robert M. Wanzer refused to accept the tender. 
Appellee states that after the signing of the sales contract 
and before the date of settlement at the title company the 
appellee entered into the premises with the consent of the 
appellant (Joint App. 3, 26). The appellant Robert M. 
Wanzer, equitable owner of the premises in question of 
which his mother, Pleasant D. Wanzer is the legal holder, 
states that sometime prior to April 30, 1946 he discussed 
with appellee the sale of the said premises, the price and 
the conditions upon which he would make the sale, which 
were as follows: that he would take $13,000.00 for the prem- 
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ises (Joint App. 26); that he would pay no commission. 
He wanted net $9,000.00 in cash and $100.00 to be paid on 
account of both trusts monthly. 

That on April 30, 1946 appellee brought one Louis Rud- 
din of Leo M. Burnstein Company to see him and they 
produced a contract of sale for the premises herein for the 
sum of $13,000.00 to be signed. That some discussion took 
place about the commission, which he, the appellant, refused 
to pay (Joint App. 64-70). Appellee Williams, conceding 
that no services had been rendered appellant Wanzer, and 
that he Wanzer, first approached him with respect to the 
sale of the property, that it would not be fair for appellant 
Wanzer to pay a commission but that he, Williams, would 
pay Rudden (Joint App. 27, 52). At or about this time Rud- 
den inserted into the contract an increase in price, making 
it $13,600.00 in lieu of $13,000.00 (Joint App. 63). There¬ 
after, as of to wit, the time of the closing out of the transac¬ 
tion the appellant Wanzer found out for the first time that 
he himself was being called on to pay the said commission 
as the same reflected itself in the second trust w’hich he 
was to take back, without any increase of the monthly pay¬ 
ments (Joint App. 25). Appellant Wanzer at that time 
demurred, and instructed his mother not to sign the con¬ 
tract (Joint App. 44-46). Nevertheless, the appellee and 
those acting in concert 'with him attempted to secure her 
signature out of the presence of appellant and claimed she 
signed the contract by mark, notwithstanding that she 
could write her own name (Joint App. 67). 

The appellant Robert M. Wanzer stated that the appel¬ 
lee Williams improperly obtained possession of the 
premises through misrepresentation and fraud, and after 
the signing of the aforementioned contract that the appellee 
exercised exclusive control over the premises and subse¬ 
quently thereto filed the suit which is the basis of this cause 
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of action (Joint App. 75). After obtaining possession of 
the property he ousted appellant therefrom and would not 
allow him to enter the premises. During the time appellee 
had complete control over the premises and up until the 
time Trustees were appointed to take charge of the property 
the appellee collected rents in the sum of $160.00 per month 
and paid none of the outstanding obligations, including the 
trust on the property which would save the same from 
sale (Joint App. 25, 81, 82). 

Assignment of Errors 

The judgment is contrary to the evidence. 

The judgment is contrary to the weight of the evidence. 

The judgment is contrary to the law in such cases made 
and provided. 

The Court erred in granting a judgment of specific per¬ 
formance as demanded by the appellee. 

The Court erred in striking out all of the testimony of 
the appellants. 

The Court erred in striking out all of the testimony of¬ 
fered by and on behalf of the appellants. 

The Court erred in not allowing the appellants to offer 
testimony to disclose the agreement denominated a con¬ 
tract, purported to be entered into between the appellee 
and appellants. 

The Court erred in not allowing appellants to offer evi¬ 
dence to show that they signed a paper denominated a con¬ 
tract by mistake. 

The Court erred in not allowing the appellant Robert M. 
Wanzer to show that the appellee Williams obtained the 



5 


property through fraud or a trick and after obtaining the 
same, ousted him therefrom illegally and without the in¬ 
terposition of the Court. 

The Court erred in not dismissing the complaint as pray¬ 
ed for by the appellants and giving a judgment of specific 
performance against them. 

Summary of Argument 

1. The appellant Robert M. Wanzer was the owner of 
the property in question and offered to sell the same to the 
appellee Williams without the interposition of a third party 
and therefore was not legally called upon to pay a com¬ 
mission to an agent. 

2. That the alterations and modifications, as well as the 
testimony on behalf of both the appellants and the appel¬ 
lee, disclosed that there was such a contrariety of views and 
opinions that a judgment of specific performance could not 
be had unless the Chancellor who entered the judgment 
thereon re-write the contract. 

3. There was no meeting of the minds, and a judgment 
of specific performance for equitable remedy and before 
judgment should be had in favor of one seeking the same, 
it must be shown that he is seeking equity because he has 
done equity, and that he is in Court with clean hands. 

Argument 

The appellant Robert M. Wanzer was the equitable own¬ 
er of the premises in question and his mother the legal 
owner. He himself made all the arrangements of the sale 
with the appellee Williams without the interposition of an 
agent and, therefore, was not required to pay a commis¬ 
sion. In the case of Pope Mfp. Co. vs. B. Philip Gormully, 
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144 IT. S. 224, 36 L. ed. 414, Syllabus, the Court there said: 

“Specific performance of a contract which was an art¬ 
fully contrived snare to bind the defendant in a man¬ 
ner which he did not comprehend at the time he became 
a party to it, will not be enforced by a court of equity.” 

Measured by this standard, let us turn to the facts in the 
case. Wanzer testified that he sold his own property 
without the interposition of an agent for $13,000.00 net, 
and that he was to receive $9,000.00 for his whole equity 
in the property, all cash, less a trust of $4,500.00 which he 
was to take back, to be paid off at $100.00 per month. Ap¬ 
pellee Williams was to borrow on the property $8,000.00 
which was to be turned over to appellant Wanzer, plus 
$1,000.00 new money which he was to put into the property, 
all of which was to be turned over to appellant, less an 
existing trust heretofore referred to. Appellant signed 
the contract with that understanding, and when he sought 
to obtain his mother to sign for the first time it was dis¬ 
closed that $600.00 commission was to be paid to a per¬ 
son named Rudden. Appellant refused to pay the same, 
and appellee, of his own motion, agreed to pay the com¬ 
mission. At the agreed date of settlement at the Title 
Company all the parties in interest, including Rudden, met 
at the Title Company. "When the statement of settlement 
was offered to appellant W’anzer to sign he noticed that 
$600.00 was to be deducted. Upon inquiry, he was advised 
that the $600.00 was to be taken out of the $1,000.00 put up 
by appellee Williams, and he was to receive only $400.00 of 
the new money; the $600.00 that appellee Williams agreed 
to pay was to be placed in the trust which appellant 
Wanzer was to take back, and no increase made in the 
monthly payments. Appellant Wanzer refused to sign. 

It is to be noted in this connection that Rudden had the 
deed signed by Pleasant D. Wanzer, mother of appellant, 
the same having been obtained from her through improper 



circumstances as disclosed by the testimony (Joint App. 
75-78). Let us turn to the record to the direct testimony of 
appellant: 

Direct Examination by Mr. Hayes: (Joint App. 63) 

“Q. Mr. Wanzer, I show you a contract and ask 
you, sir, when that contract was executed. A. This 
contract was $13,000, and it stayed that way, and T 
signed it at thirteen thousand. 

“Q. Just a minute. The contract, you say, was 
$13,000 A. That is right. 

“Q. Did you at that time sign it? A. Xo—yes, I 
signed the $13,000 contract. 

“Q. What then happened after the time you signed 
it? A. I went in to get my mother to sign, and she 
was so long coming, I came back, picked up the con¬ 
tract, and it was on the new contract. 

“Q. Will you explain what changes had been made 
wheu you came back? A. This here portion where 
they speak about commission—I say ‘You don’t take 
no commission out of $13,000, because I am selling my 
own property. You aren’t selling my property.’ He 
said, ‘O.K.’ I went in to get my mother.and came 
back. • • • I said, ‘Don’t you sign nothing.’ She 
never did come out. She never did sign nothing. 

“Q. What was the condition of the contract when 
you went to get your mother? A. Thirteen thousand 
dollars. • * * 

“Q. When was the $600 written into the contract? 
A. When I came back and saw it.” 

It is interesting to note, and attention is especially in¬ 
vited to and more will be said later on regarding this fea¬ 
ture that the testimony of appellant Wanzer was stricken 
out by the Court on the ground his testimony was parole 
testimony, contradicting or attempting to vary a written 
contract. 

We now turn to the testimony offered on behalf of the 
appellant Williams and without which there would have 
been nothing to predicate the judgment had in this case 
because the contract was in such manner without oral testi¬ 
mony or explanation there was no contract whatsoever. 
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Johnnie Williams, the appellee and witness testifying 
in his own behalf, was questioned by his own counsel as 
follows (Joint App. 25): 

i “Q. Then, did there come a time when you went to 
the title company? A. Yes, sir. 

“Q. What is your recollection as to the date you 
were at the title company? A. June 18. 

“Q. On June 18 was Mr. Wanzer, here, at the title 
company? A. Yes, sir, he was. 

“Q. Did he have any discussion about the settle¬ 
ment in this case? A. No, not to me, no more than to 
Mr. Mitchell, the man that was transacting it. 
i “Q. Was that in your presence? A. Yes. 

“Q. What did he say? A. Well, he didn’t seem to 
understand about the $600 that was added to the con¬ 
tract which lie signed. He wanted $13,000 for the 
place. Then, later, before he signed the contract, he 
wanted to know where Mr. Rudden’s commission was 
coming from. I told him it was coming out of the 
$9,000. So he said he wouldn’t sign it like that. So I 
said, ‘Add $600 to it and make it $13,600, and I will 
pay it’—let it come on out of the $9,000, and add $600 
more to it. Then, after he did that, he signed it. 

“Q. Did he go through with the complete settle¬ 
ment? A. No, he didn’t. 

“Q. Did he sign the settlement sheet? A. No, sir, 
he didn’t.” 

On Cross-examination by Mr. Hayes appellee testified: 

“Q. That contract had in it, didn’t it, sir, that the 
price would be $13,000? A. No, it did not. 

“Q. The contract never had in it that it would be 
$13,000? A. The contract had $13,600. 

“Q. It always had $13,600? A. Yes, after lie sign¬ 
ed it. 

“Q. How is it that this apparently has a change 
1 (referring to the contract) made, with the ‘600’ written 
1 over the ciphers and ‘Six Hundred’ written in there? 
A. Because he wouldn’t sign the contract unless he 
could see where the other $600 was coming in. He 
! didn’t want to pay $600 commission, or whatever it 
was; and I told him to add $600 to it, which would 
make it $13,600; and then he agreed, and he signed it. 
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“Q. Was it at that time that yon agreed to pay 
$600 in cash? A. No, it wasn’t agreed to be paid in 
cash. I just told him to add it to the $13,000. 

“Q. When you went to the title company on the 
date that you there suggest, did Mr. Wanzer at that 
time take the position that he would not go forward, 
because you were to pay the commission, and it was 
not to be taken out or be put in in the form of a trust 
which you were to assume. A. Well, now, about the 
part of the trust, I don’t know about that, but I know he 
refused to sign, whatever it was. 

“Q. Bid he give his reason at that time? A. Yos. 
He said that he thought that he was going to get the 
$600; that I was going to pay it myself, which I mean 
give him $600 cash.” (Joint App. 27-28). 

At this juncture the Court spoke as follows: 

“The Court: The evidence up to this time is that 
this contract was changed before it was executed— 
that is, that the $600 was added to the purchase price— 
and also to the second trust—prior to its execution. 
Now, if that is true, the contract says: * * this con¬ 
tract contains the final and entire agreement between 
the parties hereto, and that they shall not be bound by 
any terms, conditions, statements, warranties or repre¬ 
sentations, oral or written, not herein contained.’ So 
in the absence of anything—any question—that has 
been asked up to this time, the testimony you are now 
trying to develop is not admissible.” (Joint App. 
28-29). 

The Court made these observations, notwithstanding that 
all of the testimony at that time was showing why the con¬ 
tract under question was changed from $13,000 to $13,600, 
and in one place $600 was written out and in another, re¬ 
ferring to the same matter, there was a figure of $500 writ¬ 
ten in. 

Let us look at the testimony of Albert Wanzer, father of 
appellant, whose deposition was offered on behalf of ap¬ 
pellant. 
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“Mr. Branson: 

“Q. Will you tell us what was said with respect to 
1 that contract? A. The original contract when it was 
made I wasn’t present. After the original contract 
they came to my house for my wife to ratify the con¬ 
tract. The evening before they came Robert tele¬ 
phoned me that if anybody came there to sign the 
papers to tell Ma not to sign it. Well I told her about 
it. About six or seven o’clock Williams, Robert and 
1 Rudden all came to the house for her to ratify the con¬ 
tract and to get her signature. Well they got to talk¬ 
ing and it seems that the original contract called for 
$13,000. Well Robert said he wouldn’t pay any com- 
! missions and Williams said I will pay the commission 
of $600 and make the sale of the property $13,600.” 
(Joint App. 42). 

Cross-examination: 

“Q. Was Rudden there? A. Yes. 

“Q. Didn’t Richard say he was not going to sign it 
because they took $600 out of the $1,000 coming to 
him? A. Yes, they had a fuss about the $600 commis¬ 
sion and he thought that Rudden -was charging him 
an extra $600. I couldn’t see it I tried to tell him. 
That is one of the reasons why Robert refused to sign 
it was because they took $600 out of his money.” 

Mr. Louis Rudden was called on behalf of the appellee, 
and testified as follows (Joint App. 49): 

“Q. I show you this and ask you: Did you draw 
' that contract ? A. It is drawn in my handwriting. ' * * 

“Q. Did you go to the title company, sir? A. Yes, 
sir. 

“Q. What happened at the title company with re¬ 
spect to a conversation between Mr. Wanzer and Mr. 
Williams about this transaction, as to why they did 
not settle? A. Everything was satisfactory at the 
title company. Mr. Wanzer was willing to settle until 
the settlement clerk handed him the settlement sheet. 
When he received the. settlement sheet, he saw that $600, 
which was the commission, was coming out of the pro¬ 
ceeds he was supposed to get. He says, ‘I’m not pay¬ 
ing for that I expect to get all my cash—$9,000. I 
am not paying any commission out of it.’ That is what 
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stopped settlement, in other words. It wasn’t exactly 
what stopped settlement, because there was some kind 
of lien or loan against the house, which was not cleared 
up, and the settlement clerk asked him if he could get 
the paid note, or something like that, and he just walked 
out and ignored everything.” 

Under cross-examination by Mr. Hayes, the witness Rud- 
den testified as follows : 

“Q. Did he say, sir, that he wanted $9,000 cash? 
A. That I don’t—I wouldn’t want to say yes or no. 

“Q. You mean you do not deny that he said it? 
A. I don’t want to say either way, because it has been 
some time ago. I am just trying to refresh my recol¬ 
lection as to exactly what happened that night. 

“Q. Was this change made in the contract before 
or after it was signed by Wanzer? A. This contract 
was the first contract that I drew. Naturally, I drew 
it at the house. I drew it for $13,000. That is what 
the contract was originally drawn for. 

“Q. At that time did Wanzer sign? A. It was 
handed to Mr. Wanzer. He says, ‘I want $9,000 out 
of it,’ because I put in there $13,000, and $600 com¬ 
mission. So he turned around to Mr. Williams and 
says, he wasn’t paying any commission out of it. 

“Q. Mr. Wanzer said, ‘I’m not paying any com¬ 
mission; I want $9,000 cash’? A. No; he says, ‘I 
want $13,000 for my property net—thirteen thousand’, 
he says, ‘I am not paying commissions’. So I turned 
around to Mr. Williams and said, ‘The only way we can 
make this deal is to add the commission to the price 
and make it $13,600’. 

“By the Court: 

“Q. Did Wanzer hear you say that? A. Yes, sir. 
Now, then, I changed the contract to $13,600. This 
was the first copy, which was $13,000, and that is the 
reason this one is changed to thirteen-six. But this 
■was done before he had signed. In other words, every¬ 
thing is on here. He didn’t sign until everything was 
completed on here. * * * 

“Q. Then, the contract, the first one, that was 
changed, says that the purchase price—in writing— 
shall be ‘Pour Thousand Five Hundred Dollars’; and 
then in figures, ‘$4,600.’ Can you explain that, sir? A. 
I think it is just an error on my part. 
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“Q. Did you intend to put in ‘Four Thousand Dol¬ 
lars’ in the first place, and add ‘Five Hundred’ by 
mistake? A. That is right, sir.” (Joint App. 51-53). 

It is illuminating and vital in view of all of this testimony, 
which is practically at one to the effect that this contract 
was changed in several places and in several phases and 
that there was not only a misunderstanding by the appellant 
Wanzer, but a misunderstanding among the witnesses them¬ 
selves offered on behalf of the appellee. Can it be said 
that there was a sufficient certainty of understanding by 
the appellant Wanzer to base a judgment of specific per¬ 
formance thereon? It is as clear as the noon-day sun that 
up until this time that if the appellee Williams, coupled 
with his friend Ruddin, had not sought to deduct, and did 
attempt so to do, the $600 out of the $13,000, that appellant 
Wanzer would have gone through with the contract. Mani¬ 
festly unless there was an attempt on behalf of the appellee 
to over-reach the appellants, there was no meetings of the 
mind of the appellee and appellants upon which a judg¬ 
ment of specific performance could be predicated. 

In the case of Crowell v. Gould, 68 App. D. C. 297, the 
Court said: 

“The question which must be decided is whether there 
was a meeting of the minds of these parties concerning 
a duty to be performed by appellee, set forth so clearly 
in their writings as to make possible an order requiring 
him to perform that specific duty. # # * The right to 
specific performance of a contract is not absolute. A 
bill seeking such relief is addressed to the conscience 
of the chancellor and the matter rests within his sole 
discretion. In order that such relief may be granted it 
must be shown that the contract in question is free 
from self-contradiction, and that there is no basis for 
a reasonable misunderstanding between the parties 
as to its purport and meaning.” 

(A long line of Supreme Court cases is cited in support 
of this proposition.) 
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In the case of Hearst Radio, Inc . v. Good, et al., 67 App. 
D. C. 250, Opinion by Mr. Chief Justice Groner, it is set 
forth: 

“The decision, as we think, turns wholly upon the 
single question, Was there a complete contract be¬ 
tween the parties? The suit, as we have seen, is for 
specific performance in the circumstances, unless and 
until the terms of the agreement sued on have re¬ 
ceived the assent of both parties; there is nothing on 
which a court of equity can decree performance. We 
have said before that in a case of this nature the terms 
of the contract must be delinitely anl precisely admitted 
or established to justify affirmative action by a court 
of chancery.” (Citing Cleabone v. Totten, 61 App. 
D. C. 69). 

The appellee Williams is not entitled to a judgment of 
specific performance for the reason he is not in an equit¬ 
able position so to demand. 

“He who seeks equity must do equity; he who comes into 
equity must come in with clean hands.” These maxims of 
equity are as old as equity itself and are as fundamental 
today as when they were first enunciated. Judged by these 
standards, let us lay on one side the conduct of the appellee, 
who is seeking a judgment for specific performance, and 
the conduct of the appellant who is resisting. 

It is to be remembered that the appellee and the appellant 
got together with the understanding that the appellant 
would sell and transfer his property on certain conditions 
which at that time the appellant seemingly agreed to. Sub¬ 
sequently thereto, and the testimony is at one upon this 
point, the appellee sought out the appellant and requested 
that he be permitted to occupy a couple of rooms in the ap¬ 
pellant’s house as he was about to be ousted from where he 
was living. The appellant so agreed, the appellee not 
putting up a nickel or a thin dime, nor since which time has 
never paid to the appellant a nickel or a thin dime. It is of 
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moment to turn to the record at this posture; we quote from 
the testimony, on direct examination by Mr. Hayes, appel¬ 
lant statements: 

“Q. Did vou keep possession of the place? A. 
Yes. 

“Q. What were the conditions under which you 
allowed Mr. Williams to come into the home? A. I 
allowed Mr. Williams to come into the home as a con¬ 
dition that he would have two rooms and until all this 
was settled.” (Joint App. 65). 

We quote here Appellant’s Exhibit 1, a letter from Louis 
Rudden of the Leo M. Bernstein & Company, address to 
appellant: 

“Mr. Robert Wanzer 
724 49th St., N.E. 

Washington, D. C. 

Dear Sir: 

Your property at 724 49th St., N.E. has to be settled 
Tuesday, June 18th. 

Mr. Williams has to move tomorrow and needs a 
room or two to get in, as you promised. 

The property you purchased on Dean Ave., will be 
ready for settlement next week. Jt will be best for 
you to see that all necessary papers are signed by 
your mother, in order to avoid court action. 

Verv trulv vours, 

LOUIS RUDDEN, 

LRm LEO M. BERNSTEIN & CO” 

That letter was handed to appellant by the appellee. 
Rudden testified he wrote the letter at appellee’s instance 
and upon that letter, appellee was admitted to the premises. 

After the reading of the letter, appellant was questioned 
as follows (Joint App. 66): 

“Q. Was it under those conditions that you allow¬ 
ed Mr. Williams to come to the home? A. Yes. 

“Q. What happened after he came to the home? A. 
Mr. Williams took possession of the house, and when I 
went out and came back to my room two or three days 
later, he put my things out of the room and said I had 
no house and don’t come in. So later on a woman 
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was in the house told me, ‘Don't go in that house.’ 

“Q. Did you stay away from it after that time? 
A. Quite naturally I have to stay away. The man 
was in there and he locked the door.” 

In fact, all the testimony shows that appellee Williams 
surreptitiously got into the house and after getting in, he 
took sole charge and after the purported contract was 
signed by appellant, he put appellant out of the house. 
From that date to this he has'had charge of the house; he 
has collected the rents, paid out no money on the trust 
payments which were due monthly, and the property would 
have been sold for default in payments had not the Court 
appointed Trustees to take charge of the property. The 
rent from the property amounted to, to wit $160. per month. 
See the statement of Jones, one of the Trustees and one 
of the attorneys for appellee Williams (Joint App. 81): 

“Mr. Jones: 1 can make a statement to the Court; 
1 do not have to take the stand for that. The notes 
have been paid. All indebtedness has been paid on the 
property. As receivers, we have caught up the first 
one, some $200, for the back notes. Since that time 
we have paid $40 a month for each note on this out¬ 
standing trust to the National Permanent Building 
Association, and all other incidental expenses have 
been paid * * * 

“Mr. Hayes: An approximate figure of $160 a 
month? 

“Mr. Jones: That is correct. 

“Mr. Hayes: The record will also disclose, I take 
it, by Mr. Williams’ and by Mr. Jones’ statements 
that at the time they took over, the payments on the 
first trust were in arrears. 

“M!r. Jones: Tw*o hundred dollars behind when we 
took over as receivers.” 

When it be remembered how appellee Williams got into 
possession of the property and his conduct thereafter, as 
well as how it was turned over to him by appellant Wanzer, 
it may be said in the language of the poet of old that 
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Wanzer’s conduct in this situation speaks like “Angel’s 
trumpet-tongued” as to liis good intentions and equally 
otherwise as to Williams ’ bad intentions. 

The Court erred in striking out all of the testimony 
offered by the appellants on the ground that it was parole 
testimony offered for the purpose of varying or contra¬ 
dicting the written contract. 

Notwithstanding that the appellee would not have had 
any standing in court whatsoever if he had not been per¬ 
mitted to offer testimony as to what the contract was be¬ 
tween himself and the appellants, as before stated, the con¬ 
tract was in such shape in that the amounts in one place 
were different from the amounts in another, and certain 
portions of the contract contradicted other portions if 
they were not explained and reconciled by oral testimony. 
Be that as it may, the Chancellor started out with a pre¬ 
possession to the effect that the appellants were trying to 
alter or change the contract as before stated. 

In order to have a clear perspective of the situation as 
it appeared to the Court we now resort to the Record. 
While the appellee was being cross-examined as to the 
contract and the changes .therein and how made, the Court, 
without any objection or suggestions from counsel for the 
appellee, observed (Joint App. 28): 

“The Court: The evidence up to this time is that 
this contract was changed before it was executed—that 
is, that the $600 was added to the purchase price— 
and also to the second trust—prior to its execution. 
Now, if that is true, the contract says: * # • * this con¬ 
tract contains the final and entire agreement between 
the parties hereto, and that they shall not be bound 
by any terms, conditions, statements, warranties or 
representations, oral or written, not herein contained.’ 
So in the absence of anything—any question—that has 
been asked up to this time, the testimony you are now 
trying to develop is not admissible.” 
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The matter referred to by the Court was printed in the 
contract, and was absolutely contradictory to other state¬ 
ments in the contract to the effect that the seller should 
pay all of the commission. It would be useless to travel 
through the record to show that the Court throughout took 
a similar position, stating all the time that the evidence 
offered on behalf of the appellants would be let in subject 
to a motion to strike as it was clear in his mind it was testi¬ 
mony being offered to change the contract. The crowning 
step was had when all the testimony was in and both sides 
rested, the Court then, of its own motion, struck out all the 
testimony offered on behalf of the appellants and let the 
testimony stand on behalf of the appellee. See the Opinion 
of the Court (Joint App. 87, 89): 

‘ * The Court: Gentlemen, the Court has no real diffi¬ 
culty about this case. The Court does not think a case 
can be found which actually nullifies the rule of law 
that you cannot vary a written contract by parol testi¬ 
mony. 

It is not contended that this contract was secured 
by fraud. It is not contended that there was any mis¬ 
take about the contract. There could not be a mistake 
—an actual mistake—because the contract says: 1 The 
seller agrees to pay to Leo M. Bernstein & Company, 
his agent, the regular rate of commission fixed by the 
Washington Real Estate Board amounting to $600.’ 

There is no ambiguity about that; there is no mistake 
about it. There is nothing in this contract that brings 
it within any authority or any of the exceptions which 
are noted by Wigmore, and he is exceedingly liberal; 
he does everything he can to liberalize the rules of 
evidence. 

What the defendant is actually asking the Court to 
do in this case is to set aside a written contract on the 
theory that although the defendant signed it and knew 
what was in it, he does not care to pay this $600 com¬ 
mission and have himself reimbursed, as the contract 
provides; # * •” 

It will be noted that the Court makes this observation 
when all the testimony is at one without a single word, line 
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or paragraph to the contrary that the purchaser was to 
pay the commission, if any commission was to be paid. 
Rudden, the alleged agent, had nothing to do with the sale 
of the property; he was simply called in to draw the con¬ 
tract by Williams. Further it may be noted in the same 
contract which is in printed words as that which the Court 
read: 

“The seller agrees to give possession at the time of 
settlement; the seller agrees to pay the commission of 
$600, and the title company is authorized and directed 
to make deduction of the $600.” 

This part of the contract is contradictory to all of the 
testimony offered on behalf of the appellee in that Williams 
agreed to pay the commission himself. The final disposi¬ 
tion of the Court after having decided the case was to 
strike out all of the testimony offered on behalf of the 
appellant. 

In the Proceedings the Court observed (Joint App. 89): 

“The Court: Gentlemen, there was a motion made 
by the plaintiff to strike out the defendant’s testimony. 
I have taken up the matter with the reporter, and he 
has informed me that the motion was not passed upon. 
The Court is prepared to pass upon it. * * * 

“The Court: It is the Court’s ruling that all the 
defendants’ testimony goes out.” 

So it is manifest that the Court never altered its posi¬ 
tion from the beginning to the end of this case notwith¬ 
standing that the appellee offered oral testimony to explain 
the contract. 

American Jurisprudence, VoL 20, Section 1142, under 
the heading—“Evidence Explaining Contract in General” 
states: 

“It is said that the rule which excludes parol testi¬ 
mony to contradict or vary a written instrument has 
reference to the language used by the parties. It does 
not forbid an inquiry into the object of the parties in 
executing and receiving the instrument.” 


19 


In the case of Lonergan v. Marcus Buford, 148 U. S. 36 
L. ed. 37, 568, the Syllabus points out that testimony which 
explains an indefinite contract and identifies the property 
is not in derogation of the rule which forbids parol testi¬ 
mony to contradict or varv a written contract. 

In the case of National Bank of the Metropolis v. James 
C. Kennedy, Receiver, 84 U. S. 555, L. ed. 21, 554, the Court 
there held that when papers or documents are introduced 
in the trial of a case, the object for which they were made 
in a particular form may be explained by parol evidence. 

In the case of Brick and the W ashvngton Gas Light Co. 
v. Jidia Brick et al., 98 U. S. 256, 25 L. ed. 514, the Court 
there stated: 

“It is proper to prove, by parol evidence, that a 
certificate of stock was issued as security for a loan 
and not upon a purchase. # * • 

“The rule which excludes parol testimony to con¬ 
tradict or vary a written instrument has reference to 
the language used by the parties. That cannot be 
qualified or varied from its natural import, but must 
speak for itself. The rule does not forbid an inquiry 
into the object of the parties in executing and receiv¬ 
ing the instrument. Thus, it may be shown that a deed 
was made to defraud creditors, or to give a preference, 
or to secure a loan, or for any other object not apparent 
on its face. • • *” 

We respectfully submit that the judgment of the Court 
below should be reversed and the case dismissed, with costs, 
in favor of the appellants. 

COBB, HOWARD & HAYES, 
Attorneys for Appellants, 

613—F—Street, N. W. 

By: ., 


James A. Cobb 




Geobge E. C. Hayes 
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JOINT APPENDIX 


Case No. 9739 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

JOHNIE WILLIAMS, 724-49th Street, 

N. E., Washington, D. C., 

Plaintiff, 


ROBERT M. WANZER, 653-Morton 
Place, N. E., Washington, D. C. 
and 

PLEASANT WANZER, 653-Morton 
Place, N. E., Washington, D. C. 

Defendants. 


Civil Action No. 
35961. 


Complaint for Specific Performance of Contract 

to Convey Land 

(Filed July 23, 1946) 

Comes now the plaintiff, Johnie Williams, by his attor¬ 
neys, W. Theophilus Jones and Otho D. Branson, and re¬ 
spectfully shows to this Honorable Court as follows: 

1. That all parties to this action are adult citizens of 
the United States and residents of the District of Columbia. 

2. That both the property and the amount in controversy 
exceeds $3000.00 and is located within the District of Colum¬ 
bia, and within the jurisdiction of this Court. 
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3. On or about April 30, 1946, plaintiff and defendants 
entered into an agreement in writting a copy of which is 
hereto annexed as Exhibit “A’\ 

4. That in accord with the provisions of said agreement, 
the plaintiff tendered to defendants the purchase price and 
requested a conveyance of the property, but defendants re¬ 
fused to accept the tender and refused to make conveyance 
in compliance with the terms of the said written agreement. 

5. That the defendant, Pleasant D. Wanzer, is the legal 
title holder of record, and deeded this property over to the 
plaintiff and his wife, Letha Williams, as tenants by the 
entirety, by deed dated June IS, 1$46, which is now held in 
escrow by the District Title Company, Washington, D. C.; 
that Robert M. Wanzer, who also signed the Contract of 
Sale, is alleged to be the equitable title holder. 

6. That on and before the date of settlement the District 
Title Company, discovered an outstanding second 

2 deed of trust on said property securing a $1300.00 
note signed by Robert M. Wanzer, resulting in a 

cloud of title, and placing said District Title Co. in the posi- 

1 

tion of not being able to warrant good and sufficient title to 
the plaintiff and his wife. 

7. That upon proper investigation of the holder of the 
aforementioned deed of trust and note, the Federal Finance 
Co*., it was discovered that the note had been paid and a re¬ 
lease delivered to the defendant Robert M. Wanzer. 

8. That Robert M. Wanzer has the release and cancelled 
note and refuses to file same for recordation on said proper¬ 
ty and clear title to same, attempting by so doing to break 
the written agreement. 

9. That plaintiff now offers to pay the purchase price, 
and said sum in according with the terms of the contract of 
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sale is now being held in escrow by the District Title Co. 
pending clearance of the aforementioned cloud of title. 

10. That subsequent to entering into the said written 
agreement the defendant Robert M. Wanzer removed his 
effects and voluntarily relinquished possession of the prem¬ 
ises covered by said agreement to the plaintiff, Johnie Wil¬ 
liams and his wife; that plaintiff is now in possession of 
said premises, and has expended $125.00 for repairs to the 
roof, said sum having been expended because of necessity 
and in good faith; that interior decorating is now being 
done for which plaintiff does not know the exact cost to date. 

11. That in according with section 5 of the contract of 
sale plaintiff is bringing this legal action to perfect title 
at the seller’s expense and demands that defendants pay 
all costs and attorney’s fees. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands : 

1. That defendants be required to specifically perform 
said written agreement. 

2. That defendants be required to pay all interest on 
said money now being held by the District Title Co. for the 
plaintiff. 

3. That defendants be required to produce for recorda¬ 
tion the cancelled deed of trust note and release, so that title 
to said property may be cleared. 

4. That defendants required to pay to plaintiff’s attor¬ 
neys the sum of $S50.00 for reasonable attorneys ’ fees; that 
defendants be required to pay any and all other costs of this 

litigation. 

3 5. For such other and further relief as to this 

Honorable Court seems just and proper. 

/s/ JOHNIE WILLIAMS. 
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Subscribed and sworn to before me this 22nd day of July, 
1946. 


/s/ JAMES L. WELLS, 
Notary Public —D. C. 


/s/ W. Theophtlus Jones, 

631 Pennsylvania Ave., X. W., 
District-006S, 
and 

/s/ Otho D. Bransox, 

604-D Street, X. W., 

ME-2615. 

Attorneys for Plaintiff. 


4 LEO M. BERXSTEIX & CO. 

Real Estate 
Washington 5, D. C. 

1415 K Street, X. W. • • # # Metropolitan 5400 

$100.00 Washington, D. C. April 30, 1946 

'Received From Johnie Williams, a deposit of One Hun- 

(Check) 

dred Dollars ($100.00) (cash) to be applied as part pay¬ 
ment of the purchase of Lot 18 & 19 in Square 5148 with im¬ 
provements thereon known as 724-49th St., X. E. in the Dis¬ 
trict of Columbia, upon the following terms of sale: 

(1) Price Thirteen Thousand, Six Hundred Dollars 
($13,600.00). 

(2) Purchaser agrees to pay One Thousand Dollars 
($1000.00) cash at the date of conveyance, of which sum this 
deposit shall be a part. 

(3) The purchaser is to place a first deed of trust se¬ 
cured on the premises of Eight Thousand Dollars ($S000.00) 
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due B & L, 19 , bearing interest rate of 5 per cent annum, 

payable Payments on both trusts 100.00 per month, Pur¬ 
chaser buying home for own immediate use and occupancy 
as a dwelling. 

(4) The balance of deferred purchase money amounting 
to Four Thousand Five Hundred Dollars ($4500.00) is to be 
secured by a second deed of trust on said property to be 
paid in monthly installments of Dollars ($....) or more, 
including interest at the rate of 6 per cent per annum, each 
installment when so paid to be applied, first, to the payment 
of interest on the amount of principal remaining unpaid 
and the balance thereof credited to principal. 

Trustees in all deeds of trust are to be named bv the 
parties secured thereby: 

(5) The property is sold free of encumbrance, ex¬ 
cept as aforesaid; title is to be good of record, subject, 
however, to covenants, conditions and restrictions of 
records; otherwise, the deposit is to be returned and 
sale declared off at the option of the purchaser, unless 
the defects are of such character that they may readily 
be remedied by legal action, but the seller and Agent 
are hereby expressly released from all liability for dam¬ 
ages by reason of any defect in the title. In case legal 
steps are necessary to perfect the title, such action 
must be taken promptly by and at the seller’s expense, 
whereupon the time herein specified for full settlement 
by the purchaser will thereby be extended for the period 
necessary for such action. 

(6) Seler agrees to execute and deiver a good and 
sufficient special warranty deed, and to pay for Federal 
revenue stamps on the deed. 

(7) Property is sold and shall be conveyed subject 
to an existing tenancy as follows: 2 Apt—monthly 
tenants. Seller agrees to give possession at time of set- 
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tlement. If the seller fails so to do and occupies said 
property, seller shall become and be thereafter a 
tenant by sufferance of the purchaser, and hereby ex¬ 
pressly waives all notice to quit provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed 
deed of conveyance is delivered to the purchaser or is 
recorded for him by the Title Company making the set¬ 
tlement. 

(9) All notices of violation of Municipal orders or 
requirements noted or issued by any Department of the 
District of Columbia, or actions in any court on ac¬ 
count thereof, against or affecting the property at the 
date of settlement of this contract, shall be complied 
with by the seller, and the property conveyed free 
thereof. 

(10) Settlement is to be made at the office of the 
Agent or at the Title Company searching the title, and 
deposit with the Agent or at the Title Company of the 
cash payment as aforesaid, the deed of conveyance and 
such other papers as are required by the terms of this 
contract shall be deemed and construed as a good and 
sufficient tender of performance of the terms hereof. 

(11) Rents, taxes, water rent, insurance and inter¬ 
est on existing encumbrances, if any, and operating 
charges are to be adjusted to the date of transfer. 
Taxes, general and special, are to be adjusted accord¬ 
ing to the certificate of taxes as issued bv the Collector 
of Taxes of the District of Columbia, except that assess¬ 
ments for improvements completed prior to the date 
hereof whether assessment therefor has been levied or 
not, shall be paid by the seller or allowance made there¬ 
for at the time of transfer. 

(12) Examination of title, tax certificate, convey¬ 
ancing, notary fees, State revenue stamps, if any, and 
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all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the pur¬ 
chaser who hereby authorizes the undersigned Agent 
to order the examination of title; provided, however, 
that if upon examination the title should be found de¬ 
fective, and is not remedied as aforesaid, the seller here¬ 
by agrees to pay the cost of the examination to the title 
and also to pay the Agent herein the commission herein¬ 
after provided for just as though the sale had actually 
been consummated and all the terms of this contract 
complied with. 

(13) Within * * * days from the date of acceptance 
hereof by the seller, as soon thereafter as a report on 
the title can be secured if promptly ordered, and/or 
survey, if required, the seller and purchaser are re¬ 
quired and agree to make full settlement in accordance 
with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the 
option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or, with¬ 
out forfeiting the deposit, the seller may avail himself 
of any legal or equitable rights and remedies which 
he may have under this contract. 

(14) The entire deposit shall be held by LEO M. 
BERNSTEIN & €0., Agent, until settlement hereun¬ 
der is made or until the deposit is forfeited. In the 
event of the forfeiture of the deposit, the Agent, shall 
retain one-half thereof as a compensation for his serv¬ 
ices and shall pay to the seller the remaining one-half 
of the forfeited deposit. 

(15) If the property involved in this contract is lo¬ 
cated in a jurisdiction other than the District of Colum¬ 
bia, wherever any reference is made to the District of 
Columbia or any official thereof, the name of the juris- 







s 


diction in which the property is located aud the proper 
official thereof is substituted automatically. If the 
property is serviced by the 'Washington Suburban Sani¬ 
tary Commission, annual benefit charges of said Com¬ 
mission are to be adjusted to date of transfer and as¬ 
sumed thereafter by purchaser. 

6 (16) The seller agrees to pay to LEO M. BERN¬ 

STEIN & CO. * * * his agent, the regular rate of 
commission fixed by the Washington Real Estate Board 
amounting to $600.00 and the Title Company, or the 
Real Estate Office, through which settlement is made is 
hereby authorized and directed to make deduction of 
the aforesaid commission from the proceeds of the sale 
and to make payament thereof to the said agent. Entire 
deposit to be held by Leo M. Bernstein & Co. until set¬ 
tlement hereunder is made. 

(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc¬ 
cessors and assigns; that the provisions hereof shall 
survive the execution and delivery of the deed aforesaid 
and shall not be merged therein; that this contract con¬ 
tains the final and entire agreement between the parties 
hereto, and that they shall not be bound by any terms, 
conditions, statements, warranties or representations, 
oral or written, not herein contained. Executed in_ 

By L. RUDDER, 

/s/ L. Rudder. 


. Leo M. Bernstein & Co. 
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We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it 


to be our contract. 



April 30,1946. 

/s/ 

JOHNIE WILLIAMS, 
Purchaser. 

April 30,1946. 

/s/ 

ROBERT M. WANZER, 
Seller. 


/«/ 

PLEASANT D. WANZER, 


Wife of Seller. 
Property is to be conveyed in the name of 


7 Answer of Defendant Robert M. Wanzer to Complaint 
for Specific Performance of Contract to Convey 
Land and Claim for Cross Relief 

(Filed August 9. 1946) 

The defendant Robert M. Wanzer, for answer to the 
complaint filed herein, or to so much thereof that he is 
advised it is material for him to answer, answers and says: 

1 and 2. This defendant admits the allegations of para¬ 
graphs one and two of the said complaint. 

3. Answering paragraph three, this defendant denies 
that the said agreement was entered into by both defend¬ 
ants hereto, and avers on the contrary that the defendant 
Pleasant Wanzer was not a party to the said agreement. 
Further answering said paragraph, this defendant sets 
forth that his signature to the said contract was obtained 
only by representations made by the plaintiffs and others 
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acting in their behalf to the effect that there was to be an 
exchange of properties, the plaintiff making such exchange 
one of the incidents and considerations of the transaction 
set forth in said annexed agreement. 

This defendant sets forth that the party L. Rudden (Louis 
Rudden), whose name appears on the purported contract 
of sale acted in an alleged representative capacity for the 
party plaintiff herein and the parties defendant, and 
8 for the third party whose property allegedly was to 
he sold to this defendant in exchange for the pur¬ 
ported purchase by the plaintiff of this defendant’s prop¬ 
erty. 

4. This defendant denies the allegations of paragraph 
four of said complaint, and in answer thereto relies upon 
the further allegations of this Answer. 

5. This defendant admits so much of the said fifth para¬ 
graph as indicates the defendant Pleasant D. Wanzer sign¬ 
ed a deed -which is now held by the District Title Company, 
and admits that said Pleasant D. Wanzer is the holder of 
record to the title of the said property. This defendant 
denies there was any valid execution or delivery of the 
said deed to the plaintiff and his -wife, but avers on the 
contrarv that the deed was signed bv the defendant Pleas- 
ant D. Wanzer through a misapprehension and was obtain¬ 
ed from her by duress and fraudulent misrepresentations. 

This defendant admits so much of said paragraph as 
states he is the equitable holder of the title to the said 
property. 

6. 7, and 8. This defendant admits the allegations of 
paragraphs six, seven and eight as to the placing of a 
trust by him and payment of same, and that he is in pos¬ 
session of a release covering this transaction. He denies 
that this is a cloud upon the title, but avers on the contrary 
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that this transaction becomes a matter in which the plain¬ 
tiff would have an interest only if and when the plaintiff 
were to carry out the terms of the agreement entered into 
and having to do with the exchange of property to which 
this defendant is entitled. 

9. This defendant denies that the deed in the posses¬ 
sion of the Title Company is held in escrow or that there 
is, as before indicated, any cloud upon the title to this 
defendant’s property, but reiterates that the offer of the 
plaintiff is net an offer in accord with the agreement had 
between the parties, but is only a partial offer so to do. 

10. Answering paragraph ten, this defendant 
9 denies so much of the said paragraph as indicates 
that this defendant voluntarily relinquished the 
premises covered by the said agreement to the plaintiff 
and his wife, and avers on the contrary that upon the 
representation made to him by the plaintiff Johnnie Wil¬ 
liams that he was being put out of the premises w*hich he 
occupied, this defendant agreed to and allowed the plain¬ 
tiff to occupy a couple of rooms in the said premises to 
relieve him of the situation in which he found himself and 
in furtherance of a promise made by this defendant to 
him that he would help him out in this emergency. 

Answering the balance of the said paragraph, this de¬ 
fendant is without knowledge of any expenditures made 
or about to be made by the plaintiff, and avers in this 
regard that any such expenditures, if made, are made by 
the plaintiff voluntarily with the idea of attempting to 
establish some equity in the proposition in which he is 
without equity, and any such expenditures made by him 
are voluntarily made upon the property which he knows 
in truth and in fact equitably and legally belongs to this 
defendant. 
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Further answering, this defendant sets forth that the 
plaintiff is unlawfully in possession of said premises ex¬ 
cept to the limited degree set forth, and that the exercise 
and control over the remainder of the property by the 
plaintiff is unlawful and entitles this defendant to the 
relief hereinafter sought as a part of this Answer. 

11. Defendant is advised that the allegations of para¬ 
graph eleven set forth a legal proposition which he is not 
called upon to answer, but denies the statements and im¬ 
plications of said paragraph. 

Further answering, defendant savs that at the time the 

V 7 v 

contract was entered into it was agreed between the plain¬ 
tiff and this defendant and Louis Rudden, who was acting 
in a representative capacity for all involved, including the 
seller of premises 4911 Grant Street, Northeast, that the 
defendant was to sell his property to the plaintiff Johnnie 
Williams for the sum of $13,000.00 net, and as an incident 
of and as a part of the consideration of the agreement, 
the property on Grant Street was to be sold to the 
10 defendant for the sum of $10,000.00, the delivery of 
the respective properties to be made at the same 
time, and as before stated, two rooms were delivered to 
the plaintiff upon his urgent request that he was about 
to be dispossessed and had no place to go, with the full un¬ 
derstanding by him and the agent Rudden that the Grant 
Street property would be turned over and delivered to 
the defendant, but which was never and could not be done 
as there was a defective title. The possession of the two 
rooms which was granted to the plaintiff was expressly 
upon the condition that same was temporary and was 
conditioned only upon the delivery to this defendant of 
the Grant Street property, and same was obtained upon 
the representation that the delivery of the Grant Street 
property, as before set forth, was to be had in the imme- 
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diate future. There is now a trust on the premises held 
by the National Permanent Building: Association, 710 
Tenth Street, N. W., in the amount of, to wit, $3,000.00. 

Further answering, defendant says it would be inequita¬ 
ble to carry out that portion of the contract which is made 
a part of these proceedings in that the plaintiff was taking 
the defendant’s property, making a first trust loan of 
$8,000.00 which he was to pay over to the defendant, and 
to pay him only $400.00 cash and to have this defendant 
take back a second trust as deferred purchase money. The 
agreement attached to the plaintiff’s cause of action reveals 
that the two trusts are to be repaid at the rate of $100.00 
per month, including interest on both trusts. The property 
itself is presently rented for a figure of more than $200.00 
monthly, exclusive of the part occupied by this defendant 
and which was, as hereinbefore set forth, temporarily 
released to the plaintiff under the conditions hereinbefore 
outlined, the transaction thus resulting in this defendant 
receiving only $400.00 for his property in that the property 
itself, from the time of the original transaction would more 
than pay the current obligations and the original transac¬ 
tion amounted to this defendant paying himself out of his 
own money. As a matter of fact, the transaction as spelled 
out would simply mean plaintiff was taking defendant's 
property without hazarding a dime and making for himself 
an investment resulting in the ownership of the de¬ 
ll fendant’s property and an appreciable monthly in¬ 
come without outlay on the plaintiff’s part. 

Wherefore, the premises considered, this defendant 
prays: 

1. That the plaintiff be called upon and required to 
account for collections made of the property belonging 
to this defendant. 
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2. That plaintiff be required to remove from and quit 
thb two rooms of the said premises temporarily delivered 
to him by this defendant, and to relinquish and desist from 
the exercise or control of any kind or character over the 
remainder of said premises, and that the plaintiff be re¬ 
quired to pay a reasonable amount for the use and occu¬ 
pancy of the part of the premises relinquished to him by 
this defendant, and to pay counsel fees. 

3. For such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

1 ROBERT M. WANZER, 

Defendant. 

Cobb, Howard & Hayes, 

Attorneys for Defendant, 

613—F—Street, W, 

By: James A. Cobb, 

Attorney for Defendant. 

District of Columbia, ss.: 

I, the undersigned Robert M. Wanzer, solemnly swear 
that I have read the foregoing and annexed Answer by me 
subscribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and 
those stated upon information and belief I believe to be 
true. 

ROBERT M. WANZER. 

Subscribed and sworn to before me this Sth day of 
August, 1946. 

MARIE E. MADDEN, 
Notary Public, D. C., 
Comm. Ex. 5/1/50. 
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Copy of the above Answer 
has been mailed postage 
prepaid this 9th day of 
August, 1946 to 
W. Theophilus Jones, Esquire, 
631 Pa. Ave., X. W. 


12 Answer of Defendant Pleasant Wanzer 

(Piled August 9, 1946) 

1 and 2. This defendant admits the allegations of para¬ 
graphs one and two of the complaint filed herein. 

3 and 4. This defendant is without knowledge as to the 
allegations of paragraphs three and four except that she 
denies that part of paragraph three which states that she 
entered into the agreement which is made a part of the 
complaint by being attached thereto, and that part and such 
part of paragraph four as indicates that any tender was 
made to her or any refusal on her part of the tender made 
for the making of conveyance in compliance with the alleged 
terms of the said agreement. 

5. This defendant sets forth that she is the legal title 
holder of the said property by reason solely of the fact that 
her son, Robert M. Wanzer, placed the title to the property 
in her, and is herself without financial interest in the said 
property. 

This defendant, with respect to the alleged said fifth para¬ 
graph stating that she deeded the property over to the plain¬ 
tiff and his wife, avers that she signed her name to a deed 
presented to her by one Louis Rudden and her husband, Al¬ 
vin Wanzer, and upon representation made and duress exer¬ 
cised upon her that unless she did so sign that great and 
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irreparable damage would flow against her and her 
13 ' son Robert M. Wanzer. She states further in this 
connection that she is an elderly woman of the age 
of, to wit, 81 years; that she was at home ill when this deed 
was presented to her and that same was presented to her 
out of the presence of her son, the actual owner of the prop¬ 
erty who had formerly instructed her not to sign any instru¬ 
ment having to do with the property without his being 
present and without his consent. She avers, as before set 
forth, that she attached her signature to the instrument 
solely because of her fear to do otherwise might jeopardize 
the interest of herself and her son. She denies upon her ad¬ 
vice so much of the said paragraph as indicates the deed is 
held in escrow by the District Title Company, and avers on 
her part that there was never any delivery of the said deed 
and that the turning over by her of the said instrument to 
the person who presented it to her was under the fear and 
duress hereinbefore detailed. 

6, 7, 8, 9,10 and 11. This defendant is without knowledge 
as to the matters and things set forth in paragraphs six 
through eleven, and therefore neither admits nor denies 
same, but should same become material demands strict 
proof thereof. 

And now having fully answered, this defendant prays 
that she be hence dismissed, with her costs and reasonable 
attorney’s fee. 

PLEASANT WANZER, 
Defendant. 

Cobb, Howard & Hayes, 

Attorneys at Law, 

613 F Street, N. W. 

By: James A. Cobb, 

Attorney for Defendant. 
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District of Columbia, ss.: 

I, PLEASANT WANZER, solemnly swear that I have 
read the foregoing and annexed Answer by me subscribed 
and know’ the contents thereof; that the facts therein stated' 
of my personal knowledge are true and those stated upon 
information and belief I believe to be true. 

PLEASANT WANZER, 

Subscribed and sw’orn to before me this 8th day of Au¬ 
gust, 1946. 


MARIE E. MADDEN, 
Notary Public , D. C. 

Copy of the foregoing Answer mailed postage prepaid 
this 9th day of August, 1946 to W. Theophilus Jones, Es¬ 
quire, 631 Pa. Ave., N. W. 


20 Order Appointing Receivers 


(Filed November 20, 1946) 

Upon consideration of the motion for appointment of re¬ 
ceiver of Robert N. Wanzer filed herein, and after argument 
by counsel for plaintiff and defendants, and it appearing to 
the Court that it is to the best interest of all parties con¬ 
cerned, it is by the Court this 20th day of November, 1946, 

ORDERED, that James A. Cobb, and W. T. Jones be and 
they hereby are appointed Receivers in the above entitled 
cause and are hereby authorized to collect and preserve the 
rents on the property herein involved until the matters and 
things in this cause are finally determined by this Court, 
provided they first execute an undertaking in the penalty of 
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$1,000.00, with their surety approved by the Court, condi¬ 
tioned for the faithful performance of his trust. 


T. ALLEN GOLDSBOROUGH, 
Justice. 

W. T. Jones, 

Otho D. Branson, 

Attorneys for Plaintiff. 

James A. Cobb, 

Attorney for Defendant. 
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Pretrial Proceedings 


JOHNNIE WILLIAMS, 

Plaintiff , 


vs. 

ROBERT M. WANZER, et al., 

Defendants. 


Civil Action 
No. 35961. 


STATEMENT OF NATURE OF CASE: This is a suit 
for specific performance of an alleged contract to convey 
land. Plaintiff claims that an agreement in writing was 
entered into with both defendants, copy of which is at¬ 
tached to the complaint, providing for the conveyance of 
a piece of real property, and takes the position that the 
plaintiff offers to pay the purchase price but that the de¬ 
fendants refused to execute the deed of conveyance, re¬ 
fusing to accept the tender allegedly made in keeping with 
the terms of the written agreement. 

Plaintiff states that the deed of conveyance is held in 
escrow by the District Title Company pending the out- 
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come of this litigation. Plaintiff further claims that on or 
before the date of settlement the Title Company discovered 
and reported an outstanding deed of trust in the amount 
of, to wit, $1300, given to secure a note in said amount, 
signed by Robert M. Wanzer, one of the defendants, and 
avers that the note had been paid and a release delivered 
to the said Robert M. Wanzer and that in spite of the fact 
that the said Robert M. Wanzer has the release and cancel¬ 
led note he has refused to file same for recordation, thus 
clouding title to the property and in this wise attempting to 
break the aforementioned agreement. 

Plaintiff further claims that the defendant Wanzer, after 
the execution of the said written agreement, voluntarily re¬ 
moved from and relinquished possession of the premises 
covered by the said agreement, and claiming that plaintiff 
had taken over possession of the premises and made ex¬ 
penditures therein for repairs and interior decorating. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

It is stipulated that the following may be received in 
evidence without formal proof subject to objection as to 
relevancy: 

Contract dated April 30, 1946, purporting to be sales 
contract of the property here involved. 

Letters of June 6th, 14th and 17th, 1946 from the firm of 
Leo M. Bernstein & Company, addressed to Robert M. 
Wanzer. 

26 Plaintiff alleges that under the terms of the said 
agreement that the costs and fees incident to the 
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maintenance of this action are chargeable against the de¬ 
fendants. 

Defendants deny that the agreement was entered into by 
both the defendants and aver that the defendant Pleasant 
Wanzer was not a party to said agreement, and aver that 
the signature of the defendant Robert M. Wanzer was ob¬ 
tained to the said agreement only by representations made 
by the plaintiff, or others acting in his behalf, as an induce¬ 
ment for the signing of the said agreement, which repre¬ 
sentations were not carried out. 

The defendants admit that a deed was signed by Pleas¬ 
ant Wanzer and is now held bv the District Title Com- 

w 

panv in escrow, but deny that there was any valid exe¬ 
cution of the said deed and aver with respect to the said 
defendant Pleasant Wanzer that her signature and execu¬ 
tion of said instrument were obtained through misappre¬ 
hension on her part and by the use of duress and fraudu¬ 
lent representation made to her. 

The defendants aver that the deed was not signed by the 
defendant Robert M. Wanzer, he having refused so to do. 
The defendants admit the allegations of the complaint to 
the effect that a trust was placed by defendant Robert M. 
Whnzer against the property and was paid off by him and 
that he is in possession of a release covering said trans¬ 
action, and avers that same has not been recorded by him 
for the reason that said recordation was to be a part of a 
transaction in which the plaintiff was to convey to this 
defendant a piece of property in exchange for the property 
here involved, which the plaintiff, by reason of his inabil¬ 
ity so to do, refused to carry out his part of the agree¬ 
ment. 

The defendants deny that the plaintiff has made a proper 
proffer to carry out the terms of the alleged agreement, 
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but aver that the offer is only to partially carry out the 
said agreement. Defendant Robert M. Wanzer denies that 
he voluntarily relinquished the premises covered by said 
agreement, and avers on the contrary that upon repre¬ 
sentations made to him, he allowed the plaintiff to enter 
upon a couple of rooms in the said premises to help plain¬ 
tiff in an emergency which he then complained of. 

These defendants sets forth that the plaintiff is unlaw¬ 
fully in possession of the said premises except through 
the emergency hereinbefore referred to, and aver that any 
expenditures which may be made by the plaintiff are being 
made voluntarily by him and should properly inure to the 
benefit of these defendants, and if any such expenditures 
are being made that same are being done solely with a 
view of attempting to create a non-existing equity. 

Defendants further set forth that the agreement as at¬ 
tempted to be presently urged by the plaintiff is not the 
agreement of the parties hereto, and is by its terms in¬ 
equitable and confiscatory, and such a contract as the courts 
would not undertake to enforce. 

Dated: June 13th, 1947. 

T. ALLEN GOLDSBOROUGH, 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

W. Theophelus Jones, Plaintiff . 

James A. Cobb, Defendant. 
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28 Deposition of Mrs. Pleasant D. Wanzer in the mat¬ 
ter of Williams, Plaintiff vs. Wanzer, et dl.. Defend¬ 
ant Civil Action No. 35,961. 

* • • 

Q. How old are you? A. S6. 

* * • 

Q. Who is Robert Wanzer? A. My son; he lives with 
me in this house. 

• • • 

Q. Sometime ago you had occasion to sign a piece of 
paper, a deed. Do you remember that? A. Yes. 

Q. Do you remember the premise number of that house 
and what street it is on? A. 724—49th—Street, N. E. 

Q. That property was in your name. Do you remember 
that? A. Yes. 

Q. How did the property get in your name? Was the 
property put in your name by your son Robert? A. Yes. 
Q. Did you pay any money on the property? A. 
No. 

29 Q. You signed a paper. Do you remember being 
in my office and do you remember saying that the 

property was transferred back to your son Robert? A. 
Yes. 

Q. Do you remember where you signed the deed? A. 
Yes; in the house; downstairs. 

Q. Who was present when you signed this piece of 
paper? A. Two men. 

Q. Was one of the men named Rudden? A. Y"es. 

Q. Do you remember the name of the other man? A. 
No. 

Q. Was your husband present at the time you signed 
the paper? A. Yes. 

Q. How did you happen to sign the paper? A. I heard 
the men talking. 
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Q. Did your husband tell you to sign the deed? A. 
Long time ago. 

Q. Did these two men tell you to sign? A. I didn’t 
want to sign; my husband said it was all right to sign. 

Q. Did your son Robert tell you not to sign? A. Yes. 
Q. Was he present at the time of your signing the 
paper? A. Xo. He told me not to sign any paper. 

Q. Did these men tell you your son would get in trouble 
if you didn’t sign? A. Said if I did not sign he would 
have to go to court; didn’t want to go to court because I 
could not talk. 

Q. Can you write? A. Not much. 

Q. You could write at that time? A. Yes; not much. 
Q. Mrs. Wanzer, will you look at this letter? (Display¬ 
ing communication marked Exhibit 1.) 

* * * 

30 (Mr. Cobb resuming) Did you sign a contract on 
April 30,1946? A. Xo; I did not sign any contract. 

Q. Mrs. Wanzer, I refer to the contract purported to be 
signed by one L. Rudden, agent of the Leo M. Bernstein 
Company. Did you sign that? A. Xo. 

Q. Are you the wife of Robert M. Wanzer? A. Mother. 
Q. Did you touch the pen? A. Didn’t touch nothing. 

* * • 

31 Q. Did he have any conversation with you after 
you signed the deed to the property? A. He told 

me not to sign it. 

Q. When did he tell you not to sign it? A. The same 
time. 

Q. The same day you signed it? A. Xo, the morning 
before I signed it. The same day before he went to work. 

• # * 

Q. W'hen did you have a stroke ? A. I had two 
strokes; about six months ago. 

• • • 
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32 Interrogation by Mr. Cobb: 

Q. As a matter of fact, you signed the deed solely 
because your husband and these two men, including Mr. 
Rudden, said von would get vour son Robert in trouble if 
you did not? 

Objection by Mr. Branson. 

A. Yes. 

Q. You signed in your own hand writing and when the 
cohtract was signed vou were in the kitchen and the other 
people were in the other room and your son told you to 
stay out of it? A. Yes. 

• * • 

33 It was stipulated between counsel representing 
the respective parties that the signature and ac¬ 
knowledgment of the Deposition would be waived. 


44 PROCEEDINGS 

• • • 

Mr. Branson: If the Court please, this is a case 
for specific performance. 

* * # 

Jo hnni e Williams the plaintiff, was called as a witness 
and, being first duly sworn, testified as follows: 

«* * * 

Q. I show you this and ask you if you can identify it 
(handing a paper to the witness). A. Yes: this is a con¬ 
tract in regard to property 1 bought from him. 

Q. Did Mr. Robert Wanzer sign that contract? A. 
Yes, he signed it. 

45 Q. Was this mark made by his mother in your 
presence (indicating) ? A. That is right. 

Mr. Branson: I ask that this be marked as 
Plaintiffs Exhibit 1 for identification. 


* 


# 


25 


(Contract on form of Leo M. Bernstein & Com¬ 
pany, April 30, 1946, was offered in evidence as 
Plaintiff’s Exhibit 1-A) Next to last sheet of ap¬ 
pendix. 

4 # • 

Q. Then, did there come a time when vou went to the 
title company? A. Yes, sir. 

* * * 

Q. What is your recollection as to the date you were 
at the title company? A. June 18. 

Q. On June IS was Mr. Wanzer, here, at the title 

46 company? A. Yes, sir, he was. 

Q. Did he have any discussion about the settle¬ 
ment in this case? A. No, not to me, no more than to Mr. 
Mitchell, the man that was transacting it. 

Q. Was that in your presence? A. Yes. 

Q. What did he say? A. Well, he didn’t seem to un¬ 
derstand about the $600 that was added to the contract 
which he signed. He wanted $13,000 for the place. Then, 
later, before he signed the contract, he wanted to know 
where Mr. Rudden’s commission was coming from. 

I told him it was coming out of the $9,000. So he said 
he wouldn’t sign it like that. 

So I said, “Add $600 to it and make it $13,600, and I 
will pay it”—let it come on out of the $9,000, and add $600 
more to it. 

Then, after he did that, he signed it. 

Q. Did he go through with the complete settlement? 
A. No, he didn’t. 

Q. Did he sign the settlement sheet? A. No, sir, he 
didn’t. 

Q. Was there any discussion about a deed of release 

47 of a trust? A. Yes. It seemed that he had bor¬ 
rowed $1,300 from the Federal Finance Company, 
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which he paid, but he didn’t have the release recorded, and 
he seemed to think that was held up, or something like that. 

Q. Did he ever promise you to bring that deed of re¬ 
lease into the title company, or did he refuse to? A. As 
near as I remember, he told Mr. Mitchell he would bring 
it the next day. Mr. Mitchell asked him did he have it 
with him. He said no, he had it home in his papers. 

He said to bring it back up this morning, and he will 
make a mark; it will be all right; “and we will mail the 
$0,000 to you all.” 

So that is what happened. He didn’t bring it back. 

Q. Has be, to your knowledge, ever delivered that deed 
of release in order that this transaction might be closed? 
A. No, no. 

Q. You have possession of the place, do you? A. Yes, 
I have possession of it. 

Q. When did he give you possession? A. I don’t know 
just the date, but— 

Q. Before or after the settlement? A. Oh, it was be¬ 
fore the settlement. 

Q. After the date that you were at the title company? 
Was it before the date you were at the title company? 
48 A. Yes, it was before the date I was at the title 
company. 

• • • 

CROSS EXAMINATION by Mr. Hayes: 

Q. Mr. Williams, as to the contract to which you have 
made reference, was the understanding first as you have 
indicated, that the sale price was to be $13,000? A. Yes, 
sir; right. 

Q. Six hundred dollars was no part of it at that time 
at all; is that correct? A. That was before he signed it, 
yes. 

• • • 
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Q. Does this contract reflect the date it was signed— 
on April 30, 1946? A. That is right. 

Q. Jn answer to Mr. Branson’s question, as I under¬ 
stood you, you stated that you went to the title company, 
where the settlement was had. You have refreshed your 
recollection by seeing the sheet? A. Sure. 

49 Q. What date was that? A. I think it was 
June 15. 

Q. So on that date the contract had already been sign¬ 
ed: is that right? A. Sure; the contract had been signed 
then. 

Q. That contract had in it, didn’t it, sir, that the price 
would be $13,000? A. No, it did not. 

Q. The contract never had in it that it would be 
$13,000? A. The contract had $13,600. 

Q. It always had $13,600? A. Yes, after he signed it. 

Q. How is it that this apparently has a change made, 
with the “600” written over the ciphers and “Six Hun¬ 
dred” written in there? A. Because he wouldn’t sign the 
contract unless he could see where the other $600 was com¬ 
ing in. He didn’t want to pay $600 commission, or 'what¬ 
ever it was: and I told him to add $600 to it, which would 
make it $13,600; and then he agreed, and he signed it. 

Q. Was it at that time that you agreed to pay $600 in 
cash? A. No, it wasn't agreed to be paid in cash. I just 
told him to add it to the $13,000. 

* * * 

50 Q. When you went to the title company on the 
the date that you there suggest, did Mr. Wanzer at 

that time take the position that he would not go forward, 
because you were to pay the commission, and it was not 
to be taken out or be put in in the form of a trust which 
you were to assume. A. Well, now, about the part of the 
trust, I don’t know about that, but I know’ he refused to 
sign, whatever it was. 
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Q. Did he give his reason at that time? A. Yes. He 
said that he thought that he was going to get the $600; that 
I was going to pay it myself, which I mean give him $600 
cash. 

Q. 'When you say “him,” you mean Mr. Wanzer? A. 
Mr. Robert Wanzer. 

Q. Was that $600 to be paid to Mr. Rudden as a com¬ 
mission? A. Well, naturally, as far as that is—as far a.s 
I understand it, I don't know. But, as far as T know, any- 

bodv’s commission will come out of the sale when thev 
• • 

sell property. 


31 Q. Did he take the position that under the terms 
of this contract you would only put $400 into the prop¬ 
erty? A. What do you mean? 

Q. I mean just that: that you would only put $400 into 
the property, in cash? A. I was adding the $600 to it, be¬ 
cause he didn’t want to pay the $600. 

The Court: Let me have the contract, please. 

(Mr. Hayes handed a paper to the Court.) 

The Witness: I told him to add $600 to the $13,000, 
which would make thirteen-six. 

By Mr. Hayes: 

Q. I do not think you have quite answered my question. 
You say that at the time when the contract "was made— 

The Court : Mr. Hayes— 

Mr. Hayes: Yes, your Honor. 

The Court: The evidence up to this time is that 
this contract was changed before it was executed— 
that is, that the $600 was added to the purchase price 
—and also to the second trust—prior to its execution. 

32 Now, if that is true, the contract says: 

“ • * * this contract contains the final and en¬ 
tire agreement between the parties hereto, and that 
they shall not be bound by any terms, conditions. 
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statements, warranties or representations, oral or 
written, not herein contained.’’ 

So in the absence of anything—any question—that 
has been asked up to this time, the testimony you are 
now trying to develop is not admissible. 

• * * 


53 By Mr. Hayes: 

Q. Is that a fact, sir? A. The $600 was added to 
the contract before he signed it. The contract was $13,000. 
After he said that he didn’t want the $600 to come out, that 
he -wanted $13,000 for the place, I said, “Add $600 to the 
contract, and let that come out of that, and you will be paid 
$13,600 for the place.” 

He agreed. 

Q. Did he at that time say he wanted $9,000 cash? A. No. 
Q. He did not? A. No. 

54 Q. Was anyone else present at the time that con¬ 
versation was had? A. Yes, his father and his 

mother and Mr. Rudden and myself. 

Q. Mr. Rudden was present at the time the conversa¬ 
tion was had to which you have made reference ? A. That 
is right. 

Q. Did you at any time, either then or any time subse¬ 
quently, take the position that you would pay the $600 com¬ 
mission? A. No. 


55 What I was trying to elicit from the witness was 
whether Wanzer did not say he was going to get 

$9,000. 

By Mr. Hayes: 

Q. Didn’t he demur or disagree about going forward 
with it, saying that according to the arrangements which 
you had, he would not get the $9,000; that you would only 
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put $400 into it; that ‘* I have to take back a trust, and all you 
are putting in is $400”? 

Did he have any conversation such as that at any time 
in your presence? A. I don’t remember that. 

• # * 

56 The Court: This’testimony is all introduced sub¬ 
ject to exception. 

Mr. Cobb: May I have a word, your Honor? The 
situation is this: What Mr. Hayes is trying to bring 
out is that the original agreement had between Mr. 
Williams and Mr. Wanzer was that he was to receive 
$13,000 net for the property. 

When they got to the contract, Mr. Rudden raised 
the question as to his commission out of it. Mr. Rud¬ 
den was handling it for the Bernstein Company. 

When they got there, Mr. Williams told them that 
they would pay the commission, and he understood 
he was to get his $9,000 net. Mr. Rudden testified to 
that. They have it here, but they have not brought it 
out. They took his deposition. 

They had several engagements with the title com¬ 
pany. There was some cloud on the title. It was not 
cleared up. So when they got to the title company, 
Mr. Wanzer refused to sign it because they did not 
give him $9,000. 

So they said, “We want to put $600 in the trust.” 

Mr. Wanzer refused. 

The Court: You have not said anything yet that 
makes this testimony admissible. If this contract 
was in its present form before it was signed, and 
there was no fraudulent insertion—and you do not 

57 claim any fraudulent insertion in the contract—you 
cannot claim any insertion, because it would contra¬ 
dict the language of the contract— 

Mr. Cobb: But the contract is not the thing here. 
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What we expect to show is that they did not live up 
to the contract which they are claiming. 

The Court: This is the contract, as I understood it. 

Mr. Cobh: Yes, but when they tendered the deed, 
their contract was not in consonance with the con¬ 
tract itself. 

Mr. Branson: What do you mean? 

Mr. Cobb: I mean you were to pay $13,600 for the 
property. When you tendered the deed to sign, you 
did not offer the $13,000. 

Mr. Branson: Oh, yes; here is the settlement sheet 
and everything. 

Mr. Cobb: You offered $13,000 less $600. 

The Court: I may not understand it; but if I know 
anything at all, this contract says that the price shall 
be $13,600. 

Mr. Cobb: Yes, sir. 

The Court: A thousand dollars paid in cash, a 
first trust of $8,000, and a second trust of $4,500. That 
is what it says. If it w’as in that form before it w’as 
signed, and there was no fraudulent alteration of 
this paper, then this evidence that you are attempt¬ 
ing t& offer is not admissible if it contradicts the 
contract. 

58 Mr. Cobb: We are not contradicting it; we are ex¬ 
plaining it. In the first place, the person whose name 
the title wras in, Mrs. Pleasant Wanzer, never signed 
the contract at all. 

The Court: I am not talking about that evidence; 
I am talking about the evidence which you are at¬ 
tempting to offer, which is not admissible. 

Mr. Hayes: The contract shows the name of 
Pleasant D. W'anzer as the wife of the seller. That is 
admittedly not correct. Pleasant D. Wanzer is the 
mother of Mr. Wanzer, and she was— 
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Is that not correct? 

Mr. Branson: That is correct. 

Mr. Hayes: She was the one in whom title ac¬ 
tually was at the time. 

• • * 

Mr. Jones: She signed the deed. 

Mr. Hayes: She signed the deed, but we have evi- 

59 dence tending to show how the deed was signed. It 
was signed, from our point of view, under duress. 

* # * 

The Court: Does this woman claim she is the real 
party? 

Mr. Branson: No, she does not; she says her son 
is the real party in interest. 

The Court: The equitable owner of the property? 

Mr. Branson: Yes. His interest would have to 
be that of a cestui or beneficial interest. She held the 
actual legal title to the property, whereas he held the 
beneficial interest in the property. It was his prop¬ 
erty as well. He put it in her name for convenience, 
the same as we deal in conduits of titles, or straws. 

The Court: I shall let you go ahead subject to ex¬ 
ception ; but up to this time, gentlemen, if it is really 

60 a fact that Mr. Wanzer is a party in interest, there 
has been no question asked which has been admissible 
in evidence. 

If the contract was signed—if the contract was 
signed after these insertions were made, and the in¬ 
sertions were not fraudulently made—that is, if the 
insertions were not made without the knowledge of 
the person— 

Mr. Hayes: If your Honor please, we believe it 
is a problem that may properly be urged in an equita¬ 
ble situation as to what the conditions were under 
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which those changes were made, what the man was 
led to believe, and whether what they eventually 
attempted to carry out was valid. I think it is in 
explanation of the contract. 

The Court: Do you mean to say that this wording 
down here is to have no meaning: 

“that this contract contains the final and entire 
agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, state¬ 
ments, warranties or representations, oral or written, 
not herein contained”? 

Mr. Hayes: Yes. 1 mean, if your Honor please, 
that it does not mean you cannot alter it, but it does 
mean you can explain it. 

I think that what happened in this instance was that 
this man was given to believe that he was to get 
$9,000 in cash as a net proposition to him, and that 
what happened in this situation was that as a result 
61 of the way in which they attempted to have execution, 
what it would amount to was that they would take the 
man 7 s own property, put a trust on it, which he him¬ 
self could have done just as easily as they, give him 
$400, and have him take back a trust for the remain¬ 
der. 

We say that that was an unconscionable contract; 
that that contract was not the one which he entered 
into or agreed to, and that— 

The Court: How can you say that if he signed it 
after it was altered? You see, you just cannot do 
business that way. Business could not be conducted 
if testimony of this kind could be introduced. Of 
course, it is perfectly clear, sir, that if these changes 
were made after the execution of the contract—if 
there was anything fraudulent, or fraudulent changes 
I were made—those are undoubtedly changes which 
you could show, which would vitiate the contract. 
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But if those changes were made prior to the execu¬ 
tion of the contract, then the testimony that you are 
offering simply is not admissible. There is no ques¬ 
tion about that—just no possible question about it. 

Mr. Cobb: If your Honor please, cannot one explain 
a mistake. Here is a man who thought he was going 
to get $9,000. 

The Court: He could not think so if he signed that 
contract. 

Mr. Cobb: Your Honor has not heard me. Your 
62 Honor does not know what I am going to say. 

The Court: Go ahead; I do not mean to stop you. 

Mr. Cobb: The situation is simply this: When they 
got there—and we are prepared to prove when the 
discussion was had—Mr. Wanzer said, ‘‘I was to get 
$9,000 cash.” 

The Court: When was that ? When this contract 
was signed! 

Mr. Cobb: That was before the contract was 
signed. I am speaking about the explanation. 

They said, “All right; we will give you $9,000, as 
aforesaid.” 

Mr. Wanzer said, “Very well.” 

Then he signed the contract, his mother never hav¬ 
ing signed the contract. He did not write her name 
on it; they wrote her name on it. 

The Court: That is immaterial. 

Mr. Cobb: I do not know about that. If you write 
my name on something, and I have the legal title 
to it— 

The Court: I mean this word “wife” would not 
amount to anything. I do not mean the signature: I 
mean the printed word “wife.” 

Mr. Hayes: Yes. 
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Mr. Cobb: When they came to the title company, 
there was never any money put up there; there has 
never been any money put up there except subject 

63 to certain conditions. Those conditions were that 
they were to borrow certain moneys on Mr. Wanzer’s 
property. 

He refused to sign the papers unless they gave him 
$9,000 cash. They did not give him $9,000 cash be¬ 
cause the company or person making the sale, and 
who was putting up the $1,000—Mr. Williams not 
putting up a cent—not one penny—said, “We are 
going to take $600 out of this.” 

Mr. Wanzer said, “If you take $600, I won’t sign. 
I want $9,000.” He said, “I didn’t understand what 
you explained to me;” and he refused to sign. 

In order to have specific performance, there are 
three certain things— 

The Court: You do not have to talk any further 
on that. If it is a fact that he did not get the thou¬ 
sand dollars in cash and somebody—the broker, I 
suppose—decided he wanted to take $600, I agree 
with you. 

Mr. Cobb: We will distinctly show that he wanted 
to take $600 out of it. 

Mr. Branson: The contract also provides for 
commission of $600. 

Mr. Cobb: They were to pay him $9,000 in cash. 

Mr. Branson: The contract speaks about what 
the agreement was between the parties; that is, that 
he was to be paid the amount of $13,600. From that 
$13,600, $600 commission was to be paid. That is all 

64 embodied in the contract and was in the contempla¬ 
tion of the parties. There were no collateral agree¬ 
ments to alter that particular contract. What he 
understood or what he believed is immaterial. What 
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the contract recites is material, and that is that he 
was to pay a $600 commission. He did not care how 
he got the money. 

Mr. Cobb: Who was to pay it? 

Mr. Branson: The man selling the property. 

Mr. Hayes: The contract on its face shows an 
anomalous situation, because it shows that the man, 
according to the terms of the contract, was to get a 
thousand dollars cash; that the purchaser was to 
pay a thousand dollars cash. He did not do that. 
What he is agreeing to do, rather, is to put it in a 
trust—a second trust. So the man was given to 
understand that he was to get $9,000; and then it 
develops, when he goes to the title company, what 
they are going to do is add on $600, which he is to 
take back as a second trust. Then he balked and 
said, “No, I will not do that.” 

The contract says both of those things. It says, 
as your Honor has indicated, that he is to give back 
a second trust for the $4,600, and it also says he is to 
get a thousand dollars in cash. One is as much in 
contemplation of the contract as the other. 

• • • 

The Court: Mr.- Hayes, this contract provides 
that the seller agrees to pay Bernstein this $600, 
and it provides also that the purchaser is to pay a 
thousand dollars cash. 

Mr. Branson: He does pay the thousand. 

The Court: “* * * and the title company, or the 
real estate office, through which settlement is mad» 
is hereby authorized and directed to make deduc¬ 
tion of the aforesaid commission from the proceeds 
of the sale and to make payment thereof to the 
said agent” 
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Mr. Hayes: Yes, but what the difference is that 
what they did was to write “$600” in the first trust 
as against the question of his getting cash, which 
was part of the inducement made to sign the con¬ 
tract. 

Mr. Branson: The custom in all these sales is 
that the commission— 

The Court: I just want to warn the defendants 
that they have not offered any admissible evi¬ 
dence. 

67 Mr. Cobb: This contract says $4,600 in one place 
and $4,500 in the other. If they would give him a 
trust of $4,500, which would bring it up to thirteen 
thousand— 

The Court: Forty-six. 

Mr. Cobb: It says forty-five. It is written out 
in one place. 

The Court: It says “forty-six” in this. 

Mr. Cobb: Here is the contract they gave us— 
$4,500. 

The Court: It says “forty-six.” You can read 
it “forty-five” if you want to. 

Mr. Hayes: I do not know what it is that Mr. 
Jones is now offering. 

Mr. Jones: I offered a copy of what Mr. Hayes 
has just offered. 

The Court: It is perfectly evident that it was 
intended or, rather, that this should be $4,600, be¬ 
cause “$600” is added all through here. $600 is 
added down here, and $600 is added down here. 
That would have been originally $4,000. So it is 
perfectly evident that it is intended to be a “six” 
and not a “five.” 

Mr. Hayes: This is written out plainly in hand¬ 
writing. 
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The Court: I know, but $4,500 could not be right; 
it would have to be $4,000 or $4,600. 


69 Mr. Hayes: When the man was given to under¬ 
stand that he was to get a thousand dollars, that was 
where the trouble came. He understood he was to 
get $9,000, not $9,000 minus commission. 

The Court: Well, you do not have any standing 
in court up to this time, and you do not have any 
evidence that is admissible. The man says that if 
he gets the $600, he will not comply. 

Mr. Hayes: There is this additional reason, and 
the testimony will also bring it out. As Mr. Wil¬ 
liams has already testified, he has been in possession 
of the man’s place during this interim period. We 
have testimony tending to show how he got into 
the place. That, I believe, is what actuates the man 
in saying, “I do not want to go forward with it 
when I have been overreached in this manner.” 

The Court: Well, for the purposes of the Court 

• 

of Appeals the Court is going to let this testimony 

in subject to exception; but it will all be stricken 

out unless something very unforeseen happens, as 

far as this Court is concerned What you are actually 

doing is tearing this contract up and throwing it 

into the waste basket. That is exactlv what vou are 

•> • 

doing. It may be that there is some moral equity 
in this particular case, but you cannot do business 
that way. It just could not be done that way. When 
a written contract is made and executed, in the 

70 absence of fraud it stands as it is. That is all there 
is to it. You cannot do anything about it. 

Mr. Cobb: What about a mistake? 

The Court: Not that kind of mistake. 
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The Court: Gentlemen, I have told you the situa¬ 
tion as far as the Court is concerned. This part of 
the testimony goes in subject to exception. 

Mr. Hayes: We do not need to take an exception, 
I assume. 

The Court: No; it will be understood. 

# # ♦ 

71 Q. You say she executed it by the making of a 
cross mark? A. An X, yes. 

Q. Did she make a cross mark? A. Yes. 

Q. Did you see her make it? A. Yes. 

Q. Who wrote the words “Pleasant D. Wanzer”? A. 
I think—I don’t know exactly who did make it. I don’t 
know whether Mr. Wanzer did or not. He was there in 
the dining room wdth her. I was sitting in the front room. 

Q. How do you know she executed it? A. I saw her 
take the pen; and another thing— 

Q. You have answered. 


72 There wasn’t any question about it. She said, 
“Bring it here,” and the contract was carried to 

her. 

Q. Did you go into the room? A. I was sitting look¬ 
ing; I didn’t have to go in the room. 

Q. You could see from where you were? A. I did. 

Q. You saw her take the pen? A. Yes. 

Q. And make a cross mark? A. That is right; I did. 

Q. Well, you don’t know who put the name on? A. I 
told you I don’t know who put the name, whether Mr. 
Wanzer did or Mr. Rudden. 

Q. Did you keep it under your observation while that 
was done? 

• • • 
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74 He says, “Everything is straight except one thing, 
which was where you borrowed $1,300—Federal Fi¬ 
nance Company. You paid it, but you didn’t have the 
release recorded. Do you have the release with you? 

He said, “No.” 

He commenced feeling in his pocket. 

He said, “No. I have it home somewhere in some pa¬ 
pers. ’ ’ 

“Bring it back this afternoon,” he said. “Well, bring 
it back in the morning; that will be all right. I wdll take 
it and have it recorded and send you the money.” 

That was all straight. Then, I think, as far as this 
other paper he was supposed to sign, he didn’t sign it. 

Q. Did he give a reason at that time for not signing? 
A. Yes, he said something about $600. 

75 Q. Was anything said about the $600? A. Yes. 
He said that the $600—he thought I was supposed 

to pay it, because after I explained to him, and I told him, 
someone else—I think it was Mr. Rudden—explained: 

“The $600, you understand, comes out of the $9,000.’’ 
He added $600 to the contract, which made $13,600 for the 
place, before he signed it, and that was agreeable. 

Q. Who said that? A. Mr. Wanzer. 

• • • 

79 Q. What was the condition under which you went 
into the house? A. What do you mean—condition? 
Q. Was there any understanding had between you and 
him? A. Yes, he gave me possession. 

He says, “You can move right in.” 

He was staying in a little room he had there, because he 
had all the rest of it rented out. 

I says, “When can I have possession?” 

He says, “You can have possession now'—tomorrow”—I 
think it was tomorrow' or three days later, anyway. 
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So he says, “I want yon to let me stay in this little room. 
I won’t be no trouble. Let me stay in this little room 
until settlement, until I can get out and get a place to go. 
I will move my things up to my father’s.” 

I said, “0. K. You pay me $5 a week”—something like 
that. 

* * • 

Q. Did he at that time, because of the fact that you 
were required to move from the place in which you 

80 w’ere then living, offer to have you come into two 
rooms in the place? A. No, he didn’t. 

Q. Did you deliver this letter to him from Mr. Rudden? 
A. Well, Mr. Rudden— 

Q. First of all, did you deliver it? A. I didn’t deliver 
that letter at all, if that is what you mean. 

Q. You did not? A. No. 

Q. Did you have knowledge of the contents of the letter? 
A. Oh, yes, I had knowledge, but not “a room,” as you 
see there on that. I said I had to move, yes, because I had 
sold my property. I sold my property, and I had to have 
somewhere to go, and I came to Mr. Wanzer, and he told 
me that “You can have possession now.” 

Q. You deny that you asked at that time for the occu¬ 
pancy of two rooms? A. No, because I couldn’t have got 
my stuff into two rooms. 

Q. When you got into the place, you took over the entire 
possession? A. Yes, that’s right; I had to have the entire, 
except one room he had, to put all my stuff. 

81 (Deposition of Albert C. Wanzer was offered in 
evidence as Plaintiff’s Exhibit 2.) 

• • • 
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81 The Deposition of Albert C. Wanzer 

* # # 

Q. Were you present at the time that they made any 
contract with respect to the sale of 724 49th St., N. E.? A. 
I was. 

Q. Was that contract ever discussed in your presence? 
A. Yes, at my house. 

Q. Was your wife present? A. Yes. 

Q. Will you tell us what was said with respect to that 
contract? A. The original contract when it was made I 
wasn’t present. After the original contract they came to 
my house for my wife to ratify the contract. The evening 
before they came Robert telephoned me that if anybody 
came there to sign the papers to tell Ma not to sign it. 
Well I told her about it. About six or seven o’clock Wil¬ 
liams, Robert and Rudden all came to the house for her to 
ratify the contract and to get her signature. Well they 
got to talking and it seems that the original contract called 
for $13,000.00. Well Robert said he wouldn’t pay any com¬ 
missions and Williams said I will pay the commission of 
$600.00 and make the sale of the property $13,600. 

Q. Did you see the contract? A. Yes. 

Q. I show you this and ask you if this is the contract? 
A. Yes, this seems to be the contract all right, Yes, Yes, 
Yes, that is the contract. 

Contract marked Plaintiff’s Exhibit 1-a for iden¬ 
tification. 

Q. Was the cross mark of your wife made in your pres¬ 
ence? A. Yes. She didn’t make the cross mark, I think,— 
I don’t remember whether he made the mark or Rudden. 

Q. Did she touch the pen ? A. Yes. 

• • * 

Q. Did you see at the time of the signing of this con¬ 
tract in the presence of Mr. Robert Wanzer, of your wife’s 
presence, or the presence of Johnie Williams and in the 
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presence of Rudden, the agent, any force or coercion used 
by any of the parties? A. No. 

* • • 

Q. Did there come a time when he expressed dissatis¬ 
faction with the contract? A. Yes. 

Q. When was that? A. After the contract was put 
through and the Title Company was ready to settle. 

Q. What was said to that? A. He didn’t want to sell 
it. They went to the Title Company and Bernstein got the 
money and put the note through the Title Company. With 
the notes settled between Bernstein and the Title Com¬ 
pany and the money being there they wanted Robert to 
settle. The Title Company found that there had been a 
•second mortgage held by Maurice I. Schlein on the prop¬ 
erty and they insisted that Robert get a release so that 
they could clear the property. 

# * * 

CROSS EXAMINATION by Mr. Cobb: 

* * * 

Q. How old are you? A. I will be eighty-three years 
old the last of this month. 

Q. How old is your wife? A. I am seven years older 
than she. 

Q. She is in poor health ? A. Yes. I thought a couple 
months ago I was going to lose her. 

Q. She was in very poor health when this transaction 
took place? A. Yes, she was quite ill. She is always in 
poor health. She has been in poor health for twelve years. 

Q. She can write? A. Yes, when she can see good. 

• • * 

Q. When this contract was made was it made in your 
house? A. Not at first. 

Q. I am assuming the contract was signed in your 
house? A. Yes. 
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Q. Isn’t it a matter of fact she was not in the room? 
A. Yes, in the dining room. She was present. 

Q. Who wrote her name on the contract? A. She sign¬ 
ed by her crossmark. 

Q. Who wrote her name on the contract? A. Who wrote 
her name? 

Q. Yes, her name was written on the contract. A. I 
would say to me it looks like Robert may have wTitten it. 

Q. You didn’t write it? A. No, I didn’t write that, it 
is not my writing; I did touch the pen. 

Q. You say you touched the pen? A. I took the pen 
and put it in her hand. 

Q. Did you explain the conditions of the contract? A. 
Yes, I did.* 

Q. Robert telephoned to you and told you to tell your 
wife not to sign it? A. Yes, he did. 

Q. Did you tell her that? A. Yes. 

• • • 

Q. Didn’t you put up One Hundred Dollars? A. Yes. 

Q. You went to Jones office? A. Yes, after he hied 
these papers. 

Q. Didn’t you tell your wife that she was going to be 
sued? A. Yes, I called up Rudden because I was inter¬ 
ested to get my money. Rudden wrote us a letter; yes, he 
told Richard to come to his office if he wanted to avoid 
Court action. 

Q. Was you present wffien the deed was signed? A. 
Yes. 

Q. WTio was present? A. The Notary Public, my¬ 
self, Richard, Williams' and Rudden. 

Q. She signed that? A. Yes. 

• • • 

Q. Coming back to this you went to the Title Company 
didn’t you? A. Yes. 

Q. Was Richard there? A. Yes. 
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Q. Was Rudden there? A. Yes. 

Q. Didn’t Richard say he was not going to sign it be¬ 
cause they took $600.00 out of the $1000.00 coming to him? 
A. Yes, they had a fuss about the $600.00 commission and 
he thought that Rudden was charging him an extra $600.00. 
1 couldn’t see it I tried to tell him. That is one of the rea¬ 
sons why Robert refused to sign it was because they took 
$600.00 out of his money. 

Q. One of the reasons wdiy Robert refused to sign the 
deed w^as because they took $600.00 out of his money? A. 
I don’t know his mother signed the deed. 

Q. He refused to sign the settlement sheet? A. Yes, 
they had a fuss there. 

Q. Didn’t they have a fuss about the $600.00? A. Yes, 
I tried to explain to him. 

* * • 

Q. Robert said he was to get so much money cash, it 
was $1000.00? A. Yes. 

Q. Didn’t he tell Rudden they had an agreement to 
that effect? A. I don’t know, they said something. 

Q. Didn’t you step in and said that Williams and not 
Robert would pay it? A. Williams signed a contract for 
$13,600.00. • 

Q. He didn’t pay the $600.00? A. I don’t know. 

Q. As a matter of fact didn’t you know he didn’t put 
up the $600.? A. I don’t know. 

Q. Do you know $9000.00 w T as put up ? A. I think that 
is right: $8000.00 came out of Robert’s part. As they had 
to pay for the Building Association and I suppose there 
was $8000.00. 

Q. The only money Williams put up was $1000.00? A. 
Yes, I think according to the contract he was to put up 
$ 1000 . 00 . 

Q. Rudden insisted on taking $600.00? A. I don’t 
know anything about that. Robert refused to sign the settle- 
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ment sheet because he said he was not going to pay the 
$600.00. When I was at the Title Company I looked over 
the settlement sheet and the settlement clerk said the money 
and everything was waiting and for him to ok the settle¬ 
ment sheet I looked over it and found nothing wrong with 
it. 

Q. Don’t you know Robert never found out about the 
trust until that time? A. I don't know they were fussing 
about the $600.00. 

Q. Do you know what the contract calls for how much 
money is to be paid on the first and second trusts? A. 
Objection—'Contract speaks for itself. 

Q. I think there was to be a trust of $4500.00 and the 
rest in cash. I didn’t see •where they w’ere going to pay 
off the Building Association. 

* # • 

Q. Didn’t Robert say that he was to receive $100.00 per 
month? A. That is what they told me. He told me that 
he wanted me to see the contract and it read $100.00 per 
month on trusts. 

Q. Did it read which trust or both trusts? A. Both 
trusts I think that was in the contract. Yes. 

Q. Didn’t Robert say to Rudden. “my understanding 
was that I was to get $100.00 per month on the second 
trust?” A. Yes, I think that is what he told him. 

Q. Didn’t he say that at the Title Company when he 
was discussing it with Rudden? A. I don’t remember. 
I looked at the contract and it said $100.00 per month both 
trusts. 

• • • 

Q. Didn’t Robert say Mr. Rudden this is my property 
and the only money I would receive from this property was 
the money to be raised by Rudden on this property? A. 
I don’t remember what was being done I will explain that 
to you the Title Company raised the money and it was paid 
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at the Company. Rudden was to raise the money and with 
this money Robert was to buy another piece of property 
dowm on Deane Ave. and he was to take this money and buy 
that piece of property. 

,Q. Rudden was to do that? A. Yes. 

Q. After they found out there was a flaw in the title? 
A. A flaw in what title? 

Q. Title to Deane Ave. property? A. The woman 
couldn’t give a title to him. Robert telephoned me after 
Rudden came by my house and go out to a Bertha Johnson 
and get a legal contract. I did and got a contract two or 
three weeks, but he wouldn’t get a contract. 

Q. Who did? A. Robert did. Rudden came by my 
house and we went out and he asked me to get a contract. 

Q. Do you identify that as the contract, sir? A. Yes, 
this is the contract. 

Q. Dated May 23rd? A. Robert didn’t leave me any 
money to pay on the deposit to be so applied on the pur¬ 
chase of this property. 

Q. Didn’t Rudden start to make this contract and deed 
and asked you if you -would put up the deposit? A. I told 
him yes I guess so. So I put up $100.00. 

Q. This is the contract? A. This is the contract dated 
in May. 

Q. May 23rd, 1946? A. I got that contract from Ber¬ 
tha Johnson. 

Q. This is the property on Deane Ave.? A. Yes. 

Q. This is the property she was to sell? A. Yes for 
$7000.00 

Q. The title -was not in her? A. Yes she owned part. 
One half of the title involved was not in her. 

Q. You paid out $100.00? A. Yes. I didn’t know until 
the Title Company passed on the title I have done that 
many times on contracts; if the title is not good the money 
would be refunded. 
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Q. You have a copy of this contract? A. Yes. 

Q. Robert didn’t have a copy? A. No. 

Q. Do you know wTten Robert went to Rudden for a 
contract from Bernstein and they refused to give it to 
him? A. I don’t know. 

Q. Rudden gave you a letter to give to Robert? A. 
Yes. 

Q. Who wrote the letter? A. Rudden wrote it. 

Q. Who dictated that letter? A. He wrote it him¬ 
self I guess, I don’t know. 

Q. You gave the letter to Robert? A. Yes he told me 
to give it to him. 

Q. After the money was there and he wanted to close 
this deal on the property? A. Yes. Williams was with 
him. 

Q. With whom, where? A. At my house. 

Q. When Rudden gave you that letter? A. No. 

Q. He wasn’t with you? A. No I was at Rudden’s 
office. 

Q. I ask you to look at this letter? A. The letter dated 
June seventeenth, 1946? 

Q. Yes. A. Yes this is the letter. 

Q. You gave that letter to Robert? A. Yes, I gave 
him the letter. 

Q. In that letter it said the property on Deane Avenue 
would be ready in a week? A. I don’t know. There was a 
letter I guess it was in the letter. 

Q. In that letter it said the property on Deane Avenue 
would be ready in a week? A. I don’t know. There was 
a letter I guess it was in the letter. 

Q. Who put that in the letter? A. I don’t know. 

Q. I believe that there was another letter before that? 
A. See if you can find another letter which I gave Rob¬ 
ert. 



49 


Q. Did you give him that letter? A. I think that is 
another letter which said that and something about court 
action. 

Q. Didn’t it say something about court action? A. 
Yes I think this is the letter and said that the time for 
the settlement had to be cancelled. 

Q. This stated that the title to the property on Deane 
Avenue will be put there next week? A. Yes. 

Q. You gave that to Robert? A. Yes. 

Q. Were you there when Robert gave Mr. Williams 
the key? A. No. 

Q. You weren’t present? A. No. 

Q. You don’t know what transpired between him and 
Williams? A. No. 

Q. Didn’t Williams telephone you and say that Robert 
was to let him in the house? A. Yes Williams did tele¬ 
phone me and said Robert was going to let him in the 
house. 

* * • 

81 Mr. Branson: Call Mr. Rudden. 


Louis Rudden was called as a witness and, being first 
duly sworn, testified as follows: 

# • • 

Q. I show you this and ask you: Did you draw* that 
contract? A. It is drawn in my handwriting. 

Q. With respect to the contract, w r as it drawn in the 
manner it is now at the time Mr. Wanzer signed it? 
82 A. That is correct, sir. 

Q. Were any alterations or changes made after he 
signed it? A. No, sir. 

Q. This is the entire contract between the parties? A. 
That is right. 
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Q. How do you identify it? A. By my handwriting. 
Q. You drew this in triplicate, did you? A. Yes. 

Q. You drew that one, too? A. That is right, sir. 

Q. Did you go to the title company, sir? A. Yes, sir. 
Q. What happened at the title company with respect 
to a conversation between Mr. 'Wanzer and Mr. Williams 
about this transaction, as to why they did not settle? A. 
Everything was satisfactory at the title company. Mr. 
Wanzer was willing to settle until the settlement clerk 
handed him the settlement sheet. When he received the 
settlement sheet, he saw that $600, which was the commis¬ 
sion, was coming out of the proceeds he was supposed to 
get. 

He says, “I’m not paying for that. I expect to get all 
my cash—$9,000. I am not paying any commission out of 
it.” 

That is what stopped settlement, in other words. It 

83 wasn’t exactly what stopped settlement, because 
there was some kind of lien or loan against the 

house, which was not cleared up, and the settlement clerk 
asked him if he could get the paid note, or something like 
that, and he just walked out and ignored everything. 

# • • 

Q. Did he sign the deed of trust for the $8,000? A. 
That is right. 

Q. Did he sign the deed of trust for the second trust? 
A. I think all the papers were signed, because the papers 
were signed and the settlement sheet was all ready for 
final disposition. 

Q. Everything was done except production of this re¬ 
lease? A. That is right. 

# • • 

84 CROSS EXAMINATION by Mr. Hayes: 

Q. Mr. Rudden, at the time when the contract was 
signed, were you there present? A. Yes, sir. 
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Q. The mother’s signature appears on there in the place 
where it says, “wife of seller.” A. The mother—At the 
time this contract was drawn, Robert Wanzer was at the 
house, Mrs. Wanzer, and the father was at the house. I 
got Robert to sign the contract. 

I also said I would like to have his mother sign, be¬ 
cause I found out it was in his mother’s name. He told 
me his mother eouldn’t sign, but she would be glad, to make 
an X. She got up and made the X, and I signed it and filled 
her name out. 

Q. Where was the X made, and who was present when 
it was done? A. It was made at the house. 

Q. In what part of the house ? A. In the dining room, 
at the table. 

Q. Who was present? A. Mr. Williams, Rob- 
85 bert Wanzer, Mrs. Wanzer and the father. 

Q. All of you were in the room together? A. That 
is right. 

Q. In the same room? A. In the same room. 

Q. At that time the signing or touching of the pen, you 
say, was done by Mrs. Wanzer? A. Mrs. Wanzer. 

Q. And you wrote the name ? A. That is right, sir. 

Q. Was there at any time any discussion by Wanzer in 
which he, prior to the time of the signing of the contract, 
stated that he expected to get $9,000 cash ? A. No. He did 
say he wanted $9,000. He wanted $9,000. 

Q. Did he say, sir, that he wanted $9,000 cash? A. That 
I don’t—I wouldn’t want to say yes or no. 

Q. You mean you do not deny that he said it? A. I 
don’t want to say either way, because it has been some 
time ago. I am just trying to refresh my recollection as to 
exactly what happened that night. 

Q. Was this change made in the contract before or after 
it was signed by Wanzer? A. This contract was the first 
contract that I drew. Naturally, I drew it at the house. 
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86 I drew it for $13,000. That is what the contract was 
originally drawn for. 

Q. At that time did Wanzer sign? A. It was handed 
to Mr. Wanzer. 

He says, “No, this doesn’t give me what I want”, He 
says, “I want $9,000 out of it,” because I put in there 
$13,000, and $600 commission. 

So he turned around to Mr. Williams and says he wasn’t 
paying any commission out of it. 

Q. Mr. Wanzer said, “I am not paying any commission; 
I want $9,000 cash ” ? A. No; he says , 1 ‘ I want $13,000 for 
my property net—thirteen thousand”. He says, “I am not 
paying commission”. 

So I turned around to Mr. Williams and said, “The only 
way we can make this deal is too add the commission to the 
price and make it $13,600”. 

By the Court : 

Q. Did Wanzer hear you say that? A. Yes, sir. Now, 
then, I changed the contract to $13,600. This was the first 
copy, which was $13,000, and that is the reason this one is 
changed to thirteen-six. But this was done before he had 
signed. In other words, everything is on here. He didn’t 
sign until everything was completed on here. 

Q. Did he know of those changes personally? A. 
Yes, because the other copies—naturally, I had 

87 made three copies. Here is the first one, here is one 
of the other copies that was made at the same time 

—made up. Naturally, I made this one $13,600 without 
any changes. I only had three blanks with me at the time. 
So naturally this was the first one, marked “thirteen thou¬ 
sand,” changed to “thirteen-six”. 

Q. Did he also execute them? A. All three were ex¬ 
ecuted the same way. 

Q. He executed two more that had no changes in them? 
A. That is right, sir. 


Q. Then, this contract, the first one, that was changed, 
says that the purchase price—in writing—shall be “Four 
Thousand Five Hundred Dollars”; and then in figures, 
“$4,600.” Can you explain that, sir? A. I think it is just 
an error on my part. 

Q. Did you intend to put in “Four Thousand Dollars” 
in the first place, and add “Five Hundred” by mistake? 
A. That is right, sir. 

By Mr. Hayes: 

Q. Before a change was made, then, you had written in 
“Four Thousand Five Hundred’’ rather than “Four Thou¬ 
sand.”? A. This was the first copy I made. I don’t re¬ 
call whether I had in “Four Thousand” or “Four Thou¬ 
sand Five Hundred.” Naturally, I can see a change from 
four to forty-five hundred. 

88 I didn’t change this. This is the second copy—all 
made at the -same time—and I just made—as I told 
you, I had three blank copies. 

Q. But, as I understand it, the first proposition was 
for $13,000 and had nothing to do with the $600 that was 
added? A. That is right. 

Q. Is it your testimony that you at that time had “Four 
Thousand”? Or did you originally write “Four Thou¬ 
sand Five Hundred”? A. I wouldn’t want to say; I don’t 
recall. 

Q. Your deposition was taken— 

The Court: Gentlemen, before I forget it, the 
Court wants all three of those copies introduced into 
evidence. 

Mr. Hayes: If Your Honor please, we wdll comply 
•by offering— 

The Court: You may keep them for the purpo-se 
of using them during the trial, but I want all three of 
them to go into evidence. They are the same, as I 
understand it. 
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Mr. Hayes: Does Your Honor want me now to 
identify this ? The copy given to us can he marked as 
Plaintiff’s Exhibit 1-A. 

The Court: I would make them 1-A, 1-B, and 1-C. 

Mr. Hayes: May these two be marked as Plain¬ 
tiff’s Exhibits 1-A, as the original contract offered 
by the plaintiff; 1-B, as the one furnished by the 
defendant as the copy given to him; and 1-C, as the 
one produced by Mr. Rudden? 

# • • 

89 (The three copies of the contract referred to were 
marked respectively, as described by Mr. Hayes, 
Plaintiff’s Exhibits 1-A, 1-B, and 1-C, and received 
in evidence.) 

By Mr. Hayes: 

Q. At the time of a deposition taken of you previously 
in. this case, did you testify that you had written in “Four 
Thousand Dollars’’ in the first contract? A. 1 don’t recall, 
sir. 

Q. Now, was there any understanding had with respect 
to another piece of property as being a part of this trans¬ 
action? A. No, sir, not at that time. 

Q. You say “Not at that time”? A. No, sir. 

Q. Was there any time when another piece of property 
became part of the relationship between those two par¬ 
ties? A. Several weeks later Robert Wanzer contacted me 
in reference to a piece of property that he said he wauld 
like to purchase and asked me to check it for him. I thought, 
naturally, he expected to purchase it with the proceeds of 
this sale. 

Q. That was the only relationship between that 

90 transaction and this one that he wanted to use the 
money for the purchase of? A. That is right. 

Q. Do you know when Mr. Williams want into posses¬ 
sion of the place? A. Went into possession of it? No, sir. 





Q. Did you have anything to do with his going into 
possession? A. I don’t recall. 

Q. Do you have any knowledge as to whether he went 
into possession prior to the time that the settlement date 
was fixed between the parties ? A. I wouldn’t be able to 
say. 

Q. Do you know whether or not Mr. Williams was at 
that time about to be evicted or put out, or was threatened 
with a demand for the place in which he was living, and 
did you attempt in any wise to induce Mr. Wanzer to allow 
him to go into the place? A. I recall Mr. Williams asking 
me to write Mr. Wanzer about he would like to get posses¬ 
sion of his place as soon as possible, or something to that 
effect, because the people that he had sold to had to get 
into his house that he, Mr. Williams, had sold—something 
of that respect. I wrote some kind of letter to Mr. Wanzer. 

Q. Did you give it to Mr. Williams to give to Mr. 
91 Wanzer? A. Mr. Williams asked me to have it 
written for him, and I gave it to him, and he in turn 
was supposed to take it to Mr. Wanzer. 

Q. Did he at that time indicate to you that by reason 
of the circumstances in which he found himself he wanted 
to have Mr. Wanzer allow him as much of the place as he 
could live in to avoid the situation he was placed in? A. 
I believe at that time that was the situation. 

Q. So he was not giving up possession but rather was 
allowing him to come into the place ? A. I am not a hun¬ 
dred per cent sure; I would rather not say definitely. I 
know something to the effect— 

By the Court: 

Q. Was that prior to or before the meeting at the title 
company? A. Yes, sir. 

By Mr. Hayes: 

Q. Is that the communication that you wrote (handing 
a paper to the witness) ? A. That is right. 




56 


Mr. Hayes: May this be marked as Defendants’ 
Exhibit 1 for identification? 

(Letter of June 17, 1946, from Louis Rudden to 
Robert Wanzer was marked as Defendants’ Exhibit 
1 for identification.) 


91 Defendants’ Exhibit 1 Id. 

1415 K Street, N. W. 
Washington 5, D. C. 
Metropolitan 5400 

June 17 th, 1946 

Mr. Robert Wanzer 
724 49th St., N. E. 

Washington, D. C. 

Dear Sir: 

Your property at 724 49th St., N. E. has to be settled 
Tuesday, June 18th. 

Mr. Williams has to move tomorrow and needs a room or 
two to get in, as you promised. 

The property you purchased on Dean Ave., will be ready 
for settlement next week. It will be best for you to see that 
all necessary papers are signed by your mother, in order 
to avoid court action. 

Very truly yours, 

LOUIS RUDDEN, 

LEO M. BERNSTEIN & CO. 


LRm 
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92 By Mr. Hayes: 

Q. Will you look at it, Mr. Rudden? Does it 
properly reflect the situation as it was outlined at that 
time? A. That is right. 

Q. I notice here that you say: 

“Mr. Williams has to move tomorrow and needs a room 
or two to get in, as you promised.” 

Had you taken it up with Mr. Wanzer, and had he prom¬ 
ised to let Mr. Williams have a room or two to relieve the 
condition? A. I didn’t take it up with him. 

Q. When you say: “Mr. Williams has to move tomor¬ 
row and needs a room or two”? A. Mr. Williams repre¬ 
sented to me that he had been promised by Mr. Wanzer that 
he could get in there, so he asked me to write it for him. 

Q. Did Mr. Williams tell you at that time that Mr. Wan¬ 
zer had promised to let him have a room or two? A. Evi¬ 
dently; that is what I recall. 

Q. To refresh your recollection, that is what Mr. Wil¬ 
liams told you at that time? A. That is right, sir. 

Q. Did Mr. Wanzer at the time you were at the title 
company, Mr. Rudden, take the position of not signing the 
deed because he had been given to understand by 

93 you that he Tvas to get $9,000 cash? 

Mr. Branson: I object. The contract speaks for 
itself. 

The Court: It goes in subject to exception. 

Mr. Hayes: I am talking about the time when he 
tendered the deed for him to sign. 

The Witness: The deed was never tendered to 
him to sign, the deed was already signed. The 
deed was already in his mother’s name. 

By Mr. Hayes: 

Q. At the time when the deed was presented to him with 
the settlement sheet for him to go forward, did he re¬ 
fuse to go forward? A. That is right, sir. 
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Q. At that time did he say he was not going forward 
because he had been promised $9,000 in cash, and this 
would amount to taking $600 out of the cash money which 
he was supposed to get? A. Something came up. In other 
words, he says that he wanted $9,000 clear; he wasn’t pay¬ 
ing $600 out of $9,000. 

Q. Did he say at that time that the understanding with 
respect to the contract was that he was to get $9,000 cash? 
A. No; he was under the impression, he said, that is what 
he was going to get. But his own father was there, and 
he says, “Naturally, you can’t expect to get—you have got 
to pay commission, Robert. That is supposed to come 
out.” 

* * • 

94 Q. I am asking what Air. Wanzer said. A. He 
didn’t want to go through. 

Q. That he did not want to go through because that 
was not the understanding he had about it? A. That is 
right. 

• * • 

Louis H. Lancaster was called as a witness and, being 
first duly sworn, testified as follows: 

• • * 

95 (Two copies of settlement sheet, Case No. 325,407, 
were marked as Plaintiff’s Exhibits 3-A and 3-B and 
offered in evidence.) 

Mr. Branson: I offer these into evidence to show 
the settlement, Your Honor; that the thousand dol¬ 
lars was put up. 

• • • 

96 By Mr. Branson: 

Q. It does not indicate that? With respect to 
the record there of the title company, does it indicate that 
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there is an outstanding trust on the property which has 
not been released? A. It indicates two trusts outstanding. 

Q. What two trusts were they? A. A $4,000 trust se¬ 
curing the National Permanent Building Association and 
also a $1,050 trust securing Warren T. Cothern. 

Q. It is indicated by the record that neither of those 
trusts was released? A. That is right. 

Mr. Branson: I offer this record in evidence as 
Plaintiff's Exhibit 4. . 

(Report of title company referred to was marked 
as Plaintiff's Exhibit 4 and received in evidence.) 

* m * 

97 Q. Well, I show you this and ask you to identify 
it (handing a paper to the witness). A. That is a 

$8,000 first trust dated June IS, 1946, securing Peoples 
Life Insurance Company. 

Q. Do your records indicate that on June 18, 1946, 
they had that much money there for the payment? A. Yes, 
sir. 

Mr. Branson: I introduce in evidence as Plain¬ 
tiff’s Exhibit 5 this deed of trust. 

(Deed of trust dated June 18, 1946, to Peoples 
Life Insurance Company was marked as Plaintiff’s 
Exhibit 5 and received in evidence.) 

Mr. Branson: I offer in evidence as Plaintiff’s 
Exhibit 5-A the deed of trust note. 

(Deed of trust note dated June 18,1946, payable to 
Peoples Life Insurance Company was marked as 
Plaintiff’s Exhibit 5-A and received in evidence.) 

By Mr. Branson: 

Q. Was there a second trust also executed by the parties 
to this transaction to make up the balance of the pur- 

98 chase price? A. A trust for $4,600 by Johnie Wil¬ 
liams and Lethea Williams, his wife, securing Plea¬ 
sant D. Wanzer. 


—— i —i— mm' ■ p 
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Q. That was executed by them? A. Yes, sir. 

Mr. Branson: I introduce this in evidence as 
Plaintiff’s Exhibit 6. 

i 

(Second deed of trust, dated June 18, 1946, to 
Pleasant D. Wanzer was marked as Plaintiff’s Ex¬ 
hibit 6 and received in evidence.) 

Mr. Branson: I also introduce the second deed 
of trust note as Plaintiff’s Exhibit 6-A. 

i 

(Second deed of trust note dated June 18, 1946, 
payable to Pleasant D. Wanzer was marked as 
Plaintiff’s Exhibit 6-A and received in evidence.) 

By Mr. Branson: 

Q. Does your record also indicate that a thousand dol¬ 
lars in cash was paid by Williams in order to settle up this 
transaction? A. Yes, but it was not a thousand dollars? 
Q. How much was it? A. $1,164.78. 

Q. That is the amount that was paid in? A. Yes, sir. 
Mr. Branson: That is all; your witness. 

99 CROSS EXAMINATION by Mr. Hayes: 

• • • 

100 By Mr. Hayes: 

Q. Does your file disclose as to when the moneys 
that were placed there were withdrawn, if it does show 
' any such withdrawals? A. Yes. On December 9, 1946, 
the $8,000 that was paid in to the title company by 
the Peoples Life Insurance was returned. There is a letter 
of explanation in here to the effect that the settlement was 
not secured, and the first trust money was returned. 

i • t 
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102 (Letter of July 23,1946 from W. Theophilus Jones 
to District Title Company was marked as Defend¬ 
ants’ Exhibit 2 for identification.) 

102 Defendants’ Exhibit 2 Id. 


July 23, 1946 

District Title Co. 

1413-1 Street, N. W. 

Washington, D. C. 

Attention: Mr. J. F. Dawson 

In re: Williams vs. Wanzer, et al 
Civil Action No. 35961 

Dear Sir: 

This is to advise that there was filed in The District Court 
of The United States For the District of Columbia, under 
the above Civil Action No. a suit to compel specific per¬ 
formance and to clear title on premises knows as 724-49th 
St., N. E., which were purchased by one Johnie Williams on 
April 30,1936, from Robert M. and Pleasant Wanzer. 

Th is is for your file, and you are again requested to re¬ 
tain all documents, deeds and money, which you now hold 
in escrow pending settlement of this sale and suit. 

Very truly yours, 

W. THEOPHILUS JONES, 
Attorney for Johnie Williams. 
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(Letter of July 17, 1946, from James A. Cobb to 
District Title and Insurance Company was marked 
as Defendants’ Exhibit 3 for identification.) 

102 Defendants’ Exhibit 3 Id. 


July 17, 1946 

The District Title and Insurance Co 
1413-Eye-Street, N W 
Washington, D C 

Attn: Mr. Dawson 

Dear Sir: 

'Pursuant to our conversation on July 16th relative to 
Lots 18 and 19 in Square 5148, otherwise known as Lots 
18 and 19 in subdivision made by John W. Gleason, in the 
name of Pleasant D. Wanser who signed the deed of sale, 
1 ibeg to advise that we represent the equitable owner, Mr. 
Robert M. Wanser who is not desirous of going through 
wdth this sale, and who states that his mother, Mrs. Pleas¬ 
ant Wanser, had no authority to sign this deed. 

Request, therefore, is here made that the entire trans¬ 
action be terminated and the papers sent to us. 

I may also add that Mrs. Pleasant Wanser states she had 
no authority to sign the deed, but that she did so at the in¬ 
stance of her husband, who had no interest in the property. 

Very truly yours, 

j COBB, HOWARD and HAYES. 

By: James A. Cobb. 
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Mr. Hayes: If your Honor please, with respect 
to the $8,000 trust, to which the witness has made 
reference, I do not think it necessary for me to ask 
the question, because I think the instrument itself 
will speak for itself. But one point I wanted to make 
was that this trust—and I presume counsel will con¬ 
cede it—was a trust that was placed against Mr. 
Wanzer’s property. In other words, the first trust 
to which he has made reference was a first trust 
placed against the property owned by the seller. 

* • • 


103 Robert M. Wanzer one of the defendants, was 

104 called as a witness on behalf of the plaintiff and, be¬ 
ing first duly sworn, testified as follows 

Direct Examination by Mr. Branson: 

Q. Did you ever deliver to the title company the deed 
of release for the second trust? A. No. 

Q. You paid off that trust, did you not? A. Yes. 

• * • 

105 The Court: Gentlemen, let it be understood that 
all this testimony goes in subject to objection. 

Mr. Hayes: Yes, your Honor. I have understood 
your Honor’s ruling. 


Robert M. Wanzer, one of the defendants, was called as a 
witness in his own behalf and, having been previously duly 
sworn, testified as follows: 

Direct Examination by Mr. Hayes: 

Q. Mr. Wanzer, I show you a contract and ask you, sir, 
when that contract was executed. A. This contract was 
$13,000, and it stayed that way, and I signed it at thirteen 
thousand. 
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Q. Just a minute. The contract, you say, was $13,000? 
A. That is right. 

Q. Did you at that time sign it? A. No—yes, I signed 
the $13,000 contract. 

Q. What then happened after the time you signed it? 
A. 1 went in to get my mother to sign, and she was so 
long coming, I came back, picked up the contract, and it 
was on the new* contract. 

106 Q. Will you explain what changes had been made 
when you came back? A. This here portion where 

they speak about commission—I say, “You don’t take no 
commission out of $13,000, because I am selling my own 
property. You aren’t selling my property.” 

He said, “O. K.” 

I went in to get my mother and came back. My mother 
never did come back; I came out and looked at it. 

I said, “Don’t you sign nothing.” 

She never did come out. She never did sign nothing. 

Q. What was the condition of the contract when you 
went to get your mother? A. Thirteen thousand dollars. 
We discussed commission coming out. 

I said, “No, you don’t take no commission out of my 
contract, because I am selling to Mr. Williams.” I said, 
“You aren’t selling.” I said, “If you want me to pay any¬ 
thing to write the contract, I will pay you $10.” 

Q. When was the $600 written into the contract? A. 
When I came back and saw it. 

Q. Was that before or after you had signed? A. Tnat 
was after I had signed the contract That is when I went 
back to my mother and told her to sign no contract. 

Q. When you came back, you found it in changed 

107 condition? A. That is the condition I found it. 

Q. Did you say anything to your mother at that 
time? A. I went back and told her, “Don’t sign no con¬ 
tract.” 
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Q. Did your mother sign it? A. No. She hadn’t 
touched a pen for years, because she stayed back and didn't 
come out. 

Q. The name “Pleasant D. Wanzer” near the cross 
mark was not written by your mother? A. No. My father 
put the cross mark there, and he put the signature down. 

Q. Who put the signature down there? A. Mr. Rud- 
den. 

Q. Mr. Rudden wrote it? A. Yes, and he rushed out 
of the house. 

Q. When you went to get your mother, what part of 
the house was she in? A. My mother was in the kitchen. 

Q. She never, then, did anything toward executing the 
contract at all? A. Nothing at all. 

Q. Do I understand that you stopped her from doing it 
when you found changes had been made in the contract? 
A. Stopped her. She never come out. 

Q. Did you keep possession of the place? A. Yes. 
108 Q. What were the conditions under which you 
allowed Mr. Williams to come into the home? A. 
I allowed Mr. Williams to come into the home as a condi¬ 
tion that he would have two rooms and until all this was 
settled. 

Q. Did you have any understanding as to the amount of 
money which you were to get? A. The understanding was 
that the whole amount was $13,900 all cash money. 

I said, “I am not selling, I am not deeding, unless I get 
$9,000, because I cannot buy the house across the street, 
because I ain’t got money to pay for it. I am selling the 
house myself; no commission to come out of it.” 

Q. Is it your statement, then, that at the time you orig¬ 
inally signed it, the item of $600 commission was not in 
there? A. It was not in there. 

Q. Nor the additional amounts up here with respect to 
the $600; is that right? A. That is right. 
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Q. When Mr. Williams came into the place, what, if 
anything, was said to you? I show you this (handing a pa¬ 
per to the witness). Was that handed to you by anyone? 
A. Yes. 

109 Q. By whom? A. I wouldn’t be sure on this; 
either Mr. Williams or my father. 

• # * 

(Defendants’ Exhibit 1 for identification was re¬ 
ceived in evidence.) 

Mr. Hayes: If your Honor please, it is very short, 

• so I shall read it. 

The Court: All right. 

Mr. Hayes: It is addressed to Mr. Robert Wan- 
zer. 

“Dear Sir: 

“Your property at 724 49th Street, Northeast, has 
to be settled Tuesday, June 18th.” 

The letter is dated June 17, 1946. 

“Mr. Williams has to move tomorrow and needs 
a room or two to get in, as you promised. 

“The property you purchased on Dean Avenue 
will be ready for settlement next week. It will be 
best for you to see that all necessary papers are 
signed bv vour mother, in order to avoid court action. 

“Very trulv vours, Louis Rudden.” 

I call your attention to the fact that the name 
“Rudden” is typewritten, not signed, but Mr. Rud- 

110 den has already identified that as his name and as 
signed by him. 

By Mr. Hayes: 

Q. W'as it under those conditions that you allowed Mr. 
Williams to come to the home? A. Yes. 

Q. What happened after he came to the home? A. 
Mr. Williams took possession of the house, and when I 
went out and came back to my room two or three days later, 
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lie put my things out of the room and said I had no house 
and don’t come in. 

So later on a woman was in the house told me, “Don’t 
go in that house.” 

Q. Did you stay away from it after that timet A. 
Quite naturally I have to stay away. The man was in there, 
and he locked the door. 

Q. You say that before the time that that happened, he 
told you you did not have any house and that he wanted 
you to get out of the place? A. That is right. 

Q. Did there come a time subsequently to that when you 
were called to go to the title company? A. Yes. 

Q. What happened when you went to the title company? 
A. When I went to the title company, the first thing— 
I tell you how that happened. He told me to come to 
111 the title company 11 o’clock. 

Q. Who did ? A. Mr. Rudden; to come to in the 
title company 11 o ’clock. He places me at the title company 
11 o’clock, and he goes up to the house. My father called 
him, so he says, and they go up and persuade my mother 
to sign, which I told my mother to sign nothing unless I 
am there, and my mother said they told her I would get 
in serious trouble if she didn’t sign it, and she was scared 
to death and didn’t know what to do. 

Mr. Branson: I object to that as hearsay. 

Mr. Hayes: Of course, that is objectionable as 
hearsay. 

The Witness: So she signed it, seeing I was at 
the title company waiting to get my money. All I 
had to do was sign it; if I didn’t, I would get in 
serious trouble. 

By Mr. Hayes: 

Q. Had you given your mother any instructions about 
signing this instrument? After the time you had this ex¬ 
perience that you have reference to, had you told her to 
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sign or not to sign? A. I told her not to sign any deed, 
and they come around behind my back. While I was sit¬ 
ting at the title company, quarter past twelve, they come 
walking up. 

Q. That was the same deed upon which you were at the 
title company? A. Yes. 

lli Q. You were there at 11 o’clock? A. Yes. 

Q. Then they came in with the deed signed by 
your mother ? A. Quarter past twelve. 

Q. Is your mother able to write ? A. My mother is able 
to write by holding the point of the pen; but she can’t 
reallv read or nothing. 

Q. Do you know’ w’hether the deed they brought bore 
her signature? A. I don’t even know that. 

Q. When you got to the title company, w’hat then hap¬ 
pened wrhen the other people came back to the title com¬ 
pany? A. Well, Mr. Williams says, What was the trouble? 
He said, “Come on here and give him his money.” He 
said, “I got the deed signed.” 

I said, “Is that so? Is that the way you do business? 
You get my property signed for me without my instruc¬ 
tion. I am going to see those papers signed here before 
I do anything. 

“How’ about the $9,000 I am going to get in cash? How* 

about the second trust and note? I have to see the papers 

before my property is signed.” 

I said, “If it ain’t, I am going to make no deal.” 

And they never did let me see no papers. They brought 

out a settlement sheet, held it in their hands, and 

113 wouldn’t let me hold it. 

Q. Was there at that time any discussion with 

respect to whether or not you were to get $9,000 in cash? 

A. I told them I wouldn’t make anv settlement then. If 

* 

they wanted to make settlement, they had to give me 
$9,000 cash to get that house across the street “before vou 
get any release papers.” 
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Q. You speak about the house across the street. A. 
That is what I sold my house for—to get the money to buy 
the house across the street. The house is mortgaged prop¬ 
erty -with heirs on it, and I couldn’t get the house. 

Mr. Rudden left—slipped out of town. 

He said, “You’ll get your house Friday.” 

He slipped out of town Friday. I called up, and they 
said he was out of town and wouldn’t be back for four or 
five months. 

I said, “Isn’t this a pretty way? This man is in my 
house. I got nowhere to stay.” 

Q. Was there any understanding with respect to the 
Deane Avenue house before you entered into the arrange¬ 
ment where you signed the paper before it was altered, as 
I you state? A. That was my whole talk. I talked to Mr. 
Rudden. 

He said, “You have no contract.” He said, “I have 
been over to the lady’s house to get her to sign, but 
114 she won’t sign.” He said, “I’ll tell you what I’ll do. 

Just give me the whole of your deposit and let me go 
get your father and go get her to sign this contract.” 

I said, “If you go to my father, and then if we going to 
do business, and get a hundred dollars for me, I will leave 
a hundred dollars there.” 

I didn’t leave a hundred dollars. My father went down 
, and signed the contract and put up the hundred dollars 
deposit. 

• • • 

The Witness: Mr. Rudden told you what it was 
about. 

By Mr. Hayes : 

Q. Did Mr. Rudden sell your piece of property? A. 
No; I sold the property myself. He wrote the contract. 

Q. In other words, had he contacted Mr. Williams with 
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respect to this property at all? A. Williams contacted 
him afterwards. 

Q. The reason you said you would pay no commission 
at the outset was because of the fact that Mr. Rudden 
51.*) had nothing to do with the sale of it;.is that correct? 

A. That is correct. That is one of the main things. 
He is not going to sell my property and get a commission 
out of my property. I am going to sell it myself. He stole 
the commission on the other property. He couldn’t straight¬ 
en it out. I got it straightened out by a man in Chicago. 
He ran back and got the commission on that. 

Q. With respect to this one, he had nothing to do with 
the arrangement of the sale between you and Mr. Williams; 
is that right? 

• * • 

116 A. Oh, three or four years. 

Q. They never tendered you $9,000 in cash at the 
time of settlement, did they? They never offered to give 
you $9,000 in cash? A. No. They offered me $600 after 
I bought it. 

I said, “I know you changed the contract, but I want to 
make this deal.’’ 

Mr. Hayes: You may examine. 

The Court: Just a minute, Mr. Branson; I should 
like to question him. 

By the Court: 

Q. As the Court understands it, you say that this paper 
was changed after you signed it. A. It was changed after 
I signed it. 

Q. All right; here is another one (handing a paper to 
the witness). A. All of them. 

Q. Did you sign this one? A. Well, I guess that is my 
signature. 

Mr. Hayes: What was his answer? 


71 


(The last answer was read by the court reporter.') 
The Witness: Wait a minute. (After examining 
paper.) Yes, this is my signature. 

By the Court: 

Q. Will you show where that had been changed 
117 after you signed it? 

Mr. Hayes: I think he identified that as being his 
signature. 

• • • 


120 Henry Wanzer w^as called as a witness and, being 
first duly sworn, testified as follows: 

• • • 

Q. You are a brother of the Mr. Wanzer who is the 
defendant in this case? A. Yes. 

Q. Did there come a time when you had any conversa¬ 
tion with Mr. Williams with respect to this property? A. 
He called me up one evening. 

• • * 

122 Q. Do you know whether your brother and Mr. 

Williams had negotiated about the sale of your house 
before that time? A. Well, they had before that time. 

Q. Do you have any knowledge as to the signing of the 
deed by your mother? A. No, no more than what she 
said and my father said. 

Q. Did you at any time hear anything that your father 
said to your mother about signing the deed? 

• • • 

The Court: What is your theory about that, Mr. 
Hayes ? 





Mr. Hayes: The theory is that it is set forth in 
the pleadings that the signing of the deed by the 
mother was under duress; that it was signed by her 
because she had been given to understand that if she 
123 did not sign it, it was going to get her son in trouble. 
They have offered testimony tending to show’ that 
Mrs. Wanzer signed the deed. 

Your Honor will perhaps remember that Mr. Wan¬ 
zer here testified that he went to the title company, 
and that they w’hipped around and got his mother 
to sign the deed while he w’as at the title company. 
Mr. Rudden testified that he did not get Mr. Wan¬ 
zer’s signature. 

The Court: The Court will admit the testimony. 
All this testimony goes in subject to exception. The 
Court will sift it out. 


By Mr. Hayes: 

Q. Will you tell us, sir, of any conversation you heard 
between your father and mother—any statement made bj 
your father to your mother—with respect to signing the 
deed? A. He said if she didn’t sign the deed, it would 
get her in trouble and get my brother in trouble; that is 
what he told them. 

• • • 

124 Mr. Hayes: They have offered as part of their 
case a deposition taken by the father. 

The Court: Taken of the father. 

Mr. Hayes: Taken of the father, who is now de¬ 
ceased. The suggestion has been had of the father 
being at the title company. Mr. Williams testified 
and Mr. Rudden testified that the father was there 
trying to induce the son, indicating the correctness 
of signing. 
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1 am now asking a question along the same line, 
developed by their suggestion, trying to show a rea¬ 
son why the father w T as expressly interested in this 
piece of property over which he had no control and 
had nothing at all to do with. I think it is pertinent. 

The Court: With respect to this particular prop¬ 
erty? 

Mr. Hayes: It is with respect to another piece 
of property, which is the property referred to as 
being the one which Wanzer was to buy from him, or 
rather w T kich he was supposedly to get from this 
transaction. 

The Court: It may go in subject to exception. 

By Mr. Hayes: 

Q. Will you tell us what you know with respect to 
125 what your father had to do with that situation? A. 

He came into it by my brother asking him to see 
about getting title, so he asked me to get money to put up 
for the title, and I wouldn’t give him the money, so he goes 
ahead and puts his own money in it, and he said after he 
got in it he put a hundred dollars in it, and he was going 
to get his hundred dollars out of it, as they never did get 
this piece of property straightened out. 

Q. Whom did he give the hundred dollars to? A. He 
gave it to Mr. Rudden. 

Mr. Hayes: You may inquire. 

CROSS EXAMINATION: 

• • • 

127 Mr. Hayes: There was reference made yesterday 
to a deed signed by Mrs. Wanzer. I had anticipated 
putting Mr. Rudden on the stand this morning. 

The Court: He was supposed to be back here at 10 
o’clock. 
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Mr. Hayes: I know he was; your Honor excused 
him until that time. 

1 was about to say, and I make the statement be¬ 
cause it may be that wiiat I have in mind saying may 
he supplemented, as far as the testimony is con¬ 
cerned, that we were desirous of showing to your 
Honor the deed winch she signed, for the purpose 
of showing that she could write and that she did sign 
this instrument. That is important, because, as 
your Honor will remember, the alleged signature, 
made at the time of the contract, which Wanzer says 
she did not have anything to do with at all, and the 
other people say was a touching of the pen to make 
a cross mark— 

128 The Court: Mr. Rudden testified that he signed 
her name and that she made the cross mark. 

Mr. Hayes: We want to show that she w'as able 
to wu*ite and afterwards signed it, which is evidence 
of the fact that she was able to w'rite, for the signi¬ 
ficance of the conflict in testimonv that she touched 
the pen. 

The Court: You want to show* that by Mr. 
Rudden? 

Mr. Hayes: Yes. Mr. Rudden has the deed in 
his possession, or presumably he has: he said it was 
turned over to him. 

# * * 

129 Mr. Cobb: I thought she said her bedroom. 

The Court: I am going to do just what you want 

done. In view of the fact that the plaintiff concedes 
that she signed the deed, do you still wrant Mr. 
Rudden ? 

Mr. Hayes: I will leave it to Judge Cobh. 
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130 Robert M. Wanzer one of the defendants, was re¬ 
called as a witness and, having been previously duly 

sworn, testified further as follows: 

Direct Examination by Mr. Hayes: 

Q. You spoke of the fact that Mr. Williams took over 
the place. When he put you out of the place, do you know 
what happened? A. He took all the rent. 

Mr. Hayes: That is all. 

CROSS EXAMINATION by Mr. Branson: 

Q. Up until the time the receiver was appointed? 

Mr. Hayes: We concede that it was up until the 
time a receiver was appointed. 

# •* * 

131 Mr. Hayes: No; there was, as your Honor will 
remember, perhaps, one first trust in the sum of 
$4,800, as I remember it, about which testimony was 
bad. You will remember that the man from the title 
company said there were two trusts, one for $4,800 
and one for $1,500. They are talking about the 
$4,800 trust, which was the first trust against the 
property, and there was such a trust, as I understand 
it. 

The Court: If we can get this straight without 
putting the witness on the stand, that is a better way 
to proceed. 

Is it understood that at this time there are no 

132 trusts on the property except those that have been 
released and are in the possession of Mr. Wanzer? 

Mr. Cobb: Yes, there is a trust on the property, 
if your Honor please. 

The Court: How is he going to get $9,000 if there 
is a trust on the property anyhow? 

Mr. Branson: It was a $13,600 purchase price. 
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The Court: But the $13,000, or whatever it was, 
sir, must be made up of a $1,000 payment, a $8,000 
payment, and a $4,000 second trust. So I want to 
know how he is going to get $S,000 if he had to set 
aside a trust—another trust. 

Mr. Branson: 1 think he had reduced that to ap¬ 
proximately $3,000. 

Mr. Cobb: That is just one of the points we are 
attempting to make. There was never any complete 
understanding w’ith regard to the situation. There 
was a trust on that property— 

The Court: But your client has testified re¬ 
peatedly— 

Mr. Cobb: He was going to get $9,000. 

The Court: How was he going to get it if there 
was another trust on the property? 

Mr. Cobb: I suppose they were to make up the 
money; I don’t know. 

Mr. Branson: There was $13,600. There was a 
$3,000 trust which had not been paid, which would 
leave a balance of about $10,600; and then he had 
133 already paid off the other trusts, and after deduct¬ 
ing the commission he would have approximately 
$9,000 left for himself. The $600 would come out in 
the title expense, if there be any, and adjustment of 
taxes. 

The Court: It may be that I have not calculated it 
correctly. 

Mr. Hayes: The $13,600 he owed. 

The Court: We will take the situation as it was 
before the $600 w r as included. We have a $1,000 
cash payment, a $8,000 payment, and a $4,000 sec¬ 
ond trust. That was the way it was before the 
plaintiff says there was a change in the contract or 
change in the agreement. 
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Mr. Branson: Yes. 

The Court: Now, that makes $13,000. What I 
want to know is how the defendant could get $8,000 
if there was a trust that had to be paid out of the 
$8,000. That is what I am trying to find out. If 
there was a trust of $3,000 that had to be paid out 
of the $8,000, how was he to get $8,000 or $9,000— 
either one? 

Mr. Branson: I do not see how he could get it. 

Mr. Hayes: G-o ahead, Judge Cobb. 

Mr. Cobb: You go ahead. 

The Court: I see that neither one of you is partic¬ 
ularly anxious to tackle that one. 

Mr. Hayes: Well, I am junior counsel, jour 
Honor. 

134 Mr. Cobb: That was the point we were seeking 
to make yesterday. Your Honor appointed Mr. 
Jones and myself as trustees in this case, at which 
time we represented to you that Mr. Williams—I 
did and Mr. Jones was satisfied—I filed an answer 
for the receiver on the ground that Mr. Williams 
had surreptitiously gone into the property and had 
collected the rents. There was a trust due on the 
property, and the property was going to be sold. 
At that time your Honor appointed us trustees. Wo 
caught up the back payments on the trust. What wo 
were tryng to say yesterday was that that contract 
did not disclose the situation. It was only partial. 
Mr. Rudden, coming into this matter, did not sell 
that property. Williams brought him into the situ- 
tion to draw the contract, but when he drew the 
contract he did not get all the factors into the con¬ 
tract. He drew the contract not mentioning other 
trusts. If your Honor will read Mr. Jones’ letter— 

The Court: Everything you say is beside the 
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point. The contract was signed afterward. This 
man can read and write. There is no evidence of 
fraud in the case and no substantial evidence of 
any legal mistake in the case up to this time. 

I am asking a specific question: If there was a 
$3,000 trust, how was the defendant going to get 
$8,000 in cash or $9,000 in cash, which he says he 
w*as demanding? 

Mr. Cobb: Why not ask him? 

135 The Court: You are now passing the buck to 
him. Mr. Haves cannot answer it; von cannot an- 
swer it. 

Mr. Cobb: Your Honor said that what I was say¬ 
ing was beside the point. I was trying to explain 
why trustees were appointed and why supplemental 
pleadings were filed in this case. 

The Court: I am still asking how he could get 
$9,000. 

Mr. Cobb: He could not get it, and this contract 
could not be lived up to. If this contract could not be 
carried into effect, there could be no specific per¬ 
formance on any theory you could name. 


Louis Budden was re-called as a witness, and, having 
been previously duly sworn, testified further as follows: 

• # • 

136 Q. Did Mrs. Wanzer sign that deed in your 
presence? A. I beg your pardon? 

Q. Did Mrs. Wanzer sign that deed in your presence? 
A. Mrs. Wanzer signed the deed in my presence, Mr. 
Wanzer’s presence, and the notary public’s presence—Mr. 
Mitchell’s. 

Q. Which Mr. Wanzer do you refer to? A. The old 
gentleman. 

• • • 
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Q. Did you instruct Mrs. Wanzer to go to the title 
company? A. No. If I may explain and tell you what was 
supposed to have been done, Mr. Wanzer was supposed 
to have met me at my office, and we were supposed to go 
out together and get Mrs. Wanzer, because he said he didn’t 
want his mother to go to the title company, to get her 
signature to the deed. 

I waited at my office fifteen minutes before settlement 
time, and he had not showed up. I called out at his house. 
His father said he had not seen him. 

137 He said, “You can come out to the house; and if 
you "want to, bring a notary out, and we will sign 

it.” 

So I took my notary from Bernstein’s, who is a notary, 
settlement clerk. We drove out to the house in my car. 
Mr. and Mrs. Wanzer were there—that is, his father. 

I turned the deed over to his father, w T ho read the deed 
over—looked it over—and then he turned it in, turned to 
Mrs. Wanzer, and said it was O.K. for her to sign. 

She signed it; Mr. Mitchell notarized it. 

* * • 

By the Court: 

Q. Did Mr. Wanzer, the husband of the defendant’s 
mother, say to his wife, “If you don’t sign the deed, you 
will get into serious trouble and the defendant will get 
in serious trouble”? or words to that effect? A. I don’t 
recall, your Honor, whether those words were said at all. 

By Mr. Hayes: 

138 When you say you don’t recall whether those 
"words— A. Or anything to that effect No, sir; 

I don’t recall. 

Q. You do not deny that they were said? A. I won’t 
deny and "won’t say they were. 

* • • 
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Mr. Hayes: We want to offer this, if your Honor 
please, as Defendants’ Exhibit 4. 

140 (Letter of June 14, 1946, from Leo M. Bernstein 
& Company, by Eva Dyke, to Pleasant D. Wanzer, 
was marked as Defendants’ Exhibit 4 and received 
in evidence.) 


140 Defendants’ Exhibit 4. 

1415 K Street, N. W. 
i Washington 5, D. C. 

Metropolitan 5400 

June 14, 1946 

Mr. s. Pleasant D. Wanzer, 

653 Morton Place, N. E. 

Washington, D. C. 

Dear Mr. Wanzer: 

An appointment has been arranged to settle 724—49th 
Street, N. E. at the District Title Company on Tuesday, 
June 18th at 11:00 A. M. The address of the District Title 
Company is 1413 I Street, N. W. 

Very truly yours, 

i LEO M. BERNSTEIN & COMPANY 

BY: Eva Dyke 

Settlement Department 
ED 
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141 Mr. Jones: I can make a statement to the Court; 
I do not have to take the stand for that. 

The notes have been paid. All indebtedness has 
been paid on the property. As receivers, we have 
caught up the first one, some $200, for the back notes. 
Since that time wo have paid $40 a month for each 
note on this outstanding trust to the National Per¬ 
manent Building Association, and all other incidental 
expenses have been paid. 

The house is now rented. The upstairs apartment 
is rented to Mrs. Robertson for $50 a month. Mr. 
Williams, the plaintiff, is paying $50 a month for 
the downstairs apartment. The apartment in the 
basement is rented to Mr. Atkins and is being rented 
for $40 a month; and one tenant there in the base¬ 
ment, occupying a small room, is paying $5 per 
week. His name is Washington. So the property 
is actually rented for $50, $50, $40, and $5 a week, 
which would make $20 more per month. 

Mr. Hayes: An approximate figure of $160 a 
month? 

141 Mr. Jones: That is correct. 

Mr. Hayes: The record will also disclose, I take 
it, by Mr. Williams’ and by Mr. Jones’ statements 
that at the time they took over, the payments on 
the first trust were in arrears. 

Mr. Jones: Tw^o hundred dollars behind when w’e 
took over as receivers. 

# # • 

143 Mr. Hayes: If your Honor please, w r e have a de¬ 
position of Mrs. Pleasant Wanzer, the mother, to 
whom reference has been made during the trial. 
At this time wre desire to offer it together with a 
doctor’s certificate stating that she is unable to 
appear in court at this time. 
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Mr. Jones: We liave no objection. 

The Court: Just let me read it at this time. 

Mr. Branson: We have also offered the deposition 
of the father, who is now deceased. 

The Court: This deposition says that she did 
not sign the contract. 

“Question: At the time you signed the contract, 
you saw him? Did he ask you to touch the pen?’’ 

That is, Mr. Rudden. 

“Answer: He asked me; I did not.” 

“Question: Was Williams there and did he sign 
the contract?” 

“Answer: I don't know; I was on the other side 
of the dining room; I couldn’t see them.” 

“Question: Did they ever bring the contract to 
you ?’ 9 

“Answer: (No answer.)” 

“Question: Did Robert object to your touching 
the pen?” 

“Answer: He signed it himself; told me to stay 
out of it; he would sign himself.” 

“Question: Do you know whether he signed it?” 

144 “Answer: He said he did.” 

* # • 

Mr. Hayes: I do not want to interfere with your 
Honor’s reasoning about that, but her suggestion 
was that if she did not sign, she would have to go to 
court. 

The Court: I see. 

“Interrogation by James A. Cobb.” 

Mr. Cobb was her counsel. Let us see wdiat the 
interrogation was. 

“Question: As a matter of fact, you signed the 
deed solely because vour husband and these two men, 
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including Mr. Rudden, said you would get your son 
Robert in trouble if you did not?” 

There was objection by Mr. Branson. It does 
not say that the question was objected to on the 
ground that it was leading, by the way. 

The answer was: “Yes.” 

The Court cannot take too much cognizance when 
the words were placed right in the woman’s mouth 

145 by her own counsel. At the same time, the objec¬ 
tion should have been made on the ground that it 
was leading. That is the rule. That is the substance 
of this statement, gentlemen. 

Mr. Hayes: Of course, we have the corroboration 
on it. 

The Court: Oh, yes. 

Mr. Hayes: The deed has been brought in. We 
now want to offer this. 

The Court: There is no contradiction that that 
is her signature? 

Mr. Hayes: Presumably not. There is not, is 
there, Mr. Branson? 

The Court: Now, do you say you want me to see 
the deposition of the defendant’s father? 

Mr. Branson: Yes, sir. 

Mr. Hayes: We offer the deed in evidence as De¬ 
fendants ’ Exhibit 5. 

(The deed referred to was marked as Defendants’ 
Exhibit 5 and received in evidence.) 

• * * 

146 The Court: He says Robert Wanzer did not 
object to her putting the mark on the contract. 

On cross examination he says she signed by her 
cross mark—that is, the contract. 

Mr. Hayes: I know, but in part of that same tes¬ 
timony he says there: 
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“Yes, her name was- written on the contract. I 
would sav, to me, it looks like Robert mav have 
written it.” 

The Court: What is that? 

Mr. Hayes: “Robert may have written it.” 
Robert is the son. 

The Court: The uncontradicted testimony is that 
Mr. Rudden wrote it. 

Mr. Hayes: That is correct, but I am calling your 
Honor’s attention to the fact that in appraising the 
testimony, this man, who presumably was there 
present at the time, says, “It looks like Robert may 
have written it.” 

Rudden was there, and he says it was written at 
the same time. 

The Court: It does not make any difference 
whether she signed it or not, or whether she signed 
the deed or not, in equity, because the undisputed 
testimony is that Robert was the owner of the prop- 
ertv. 


147 Mr. Hayes: “Yes, I called up Rudden because I 
was interested to get my money. Rudden wrote us a 
letter. Yes, he told Richard to come to his office 
if he wanted to avoid court action.” 

I do not know who the Richard there referred 

148 to is, in candor. 

Mr. Branson: Robert. 

Mr. Hayes: They say the reference to Richard 
is Robert. I call attention to that particularly be¬ 
cause in the transaction before your Honor the ques¬ 
tion is of his interest in the matter, as suggesting 
that he wanted to get his money back. 

• • • 
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Charles E. Mitchell was called as a witness and, being 
first duly sworn, testified as follows: 

Direct Examination by Mr. Branson: 

Q. Please give the Court your full name and your ad¬ 
dress, please. A. Charles E. Mitchell. 

Q. Were you present on the 18th day of June, 1946, 
when this deed was signed? A. Yes, I was present. 

Q. Did the signer of that deed sign it? 

The Court: First, I want to know who this wit- 
149 ness is and how he came to be present. 

By Mr. Branson: 

Q. How did you happen to be present, sir? A. I was 
asked by Mr. Rudden to go with him to take the acknowl¬ 
edgement. 

By the Court: 

* 

Q. You were the notary public? A. Yes, I was the 
notary public to go with him and take acknowledgement of 
Mrs. Wanzer’s signing of this deed. 


The Court: Ask him what was said. 

By Mr. Branson: 

Q. What was said when she signed the deed ? A. Well, 
there wasn’t anything said other than that Mr. Wanzer— 
she was lying on the bed there, and we walked in, and 
he said, “This is the deed on Grant Place.” 

She got out of the bed, walked over, and signed. I don’t 
know whether she was going to make an X for her name, 
but she wrote her name out, all right. 

I asked her did she understand the deed and did she 
acknowledge it, and she said she did. There were 
150 hardly half a dozen words spoken. 

• • • 



86 


151 Q. You went into the place. Where did you find 
Mrs. Wanzer? A. She was lying down at the time 

when we walked in the door. Mr. 'Wanzer met us at the door 
and admitted us to the house. As I recall, she was lying 
down. 

Q. Where? A. Either the front room or one other 
room. 

Q. A bedroom? A. Xo; it was on the first floor. Iam 
inclined to believe it was in the front room. 

Q. You don't know whether there was a bed in the room 
or not? 

* # •* 

152 Mr. Hayes: This is our case, too. 

Mr. Branson: I make a motion to strike the tes¬ 
timony of 'Wanzer, on the theory that all the testi- 
mony of Wanzer— 

The Court: I will hear the motion when I come 
back, I will then hear the argument, and then I will 
pass upon it. 

* # # 

Mr. Branson: I move to strike the testimony of 
Mr. Wanzer. 

The Court: Do you mean Mr. Wanzer, the defend¬ 
ant? 

Mr. Branson: Yes, sir; on the ground that his tes- 

153 timony is an attempt to vary the terms of a written 
contract, which contract he acknowledges having 
signed; and being the real party in interest, as far as 
this property is concerned, he is the party bound 
by this agreement. Having once signed the written 
contract, and no changes having been made prior to 
his signing the contract, and the contract expressly 
stating that all of the terms and conditions— 
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The Court: Is that what you mean; that no 
changes were made prior? 

Mr. Branson: No changes were made subsequent 
to the signing of the contract; that the contract was 
actually presented to him in the form that it is, and 
his testimony is to the effect that there were changes 
made. But here we have a contract which he acknowl¬ 
edges having signed, and there are no changes in this 
particular contract which he acknowledges having 
signed at that time, and the contract expressly states 
that the sale price of the property is $13,600, the 
amount of deposit $1,000— 

The Court: You are not only now making a mo¬ 
tion, but you are arguing your case? 

Mr. Branson: Yes, sir. 

The Court: All right. Proceed. 

• * * 


154 Opinion of the Court 

The Court: Gentlemen, the Court has no real difficulty 
about this case. The Court does not think a case can be 
found which actually nullifies the rule of law that you can¬ 
not vary a written contract by parol testimony. 

It is not contended that this contract was secured by 
fraud. It is not contended that there was any mistake about 
the contract. There could not be a mistake—an actual mis¬ 
take—because the contract says: 

“The seller agrees to pay to Leo M. Bernstein & Com¬ 
pany, his agent, the regular rate of commission fixed by 
the Washington Real Estate Board amounting to $600.’ * 

There is no ambiguity about that; there is no mistake 
about it. There is nothing in this contract that brings it 
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within any authority or any of the exceptions which are 
noted by Wigmore, and he is exceedingly liberal; he does 
everything he can to liberalize the rules of evidence. 

What the defendant is actually asking the Court to do 
in this case is to set aside a written contract on the theory 
that although the defendant signed it and knew what was 
in it, he does not care to pay this $600 commission and have 
himself reimbursed, as the contract provides; but says that 
he himself intended that the $600 should be initially 
155 paid by the purchaser. He does not explain. He 
does not say that he did not expect to get $13,600 
and a second trust of $4,600 instead of $4,000. That is 
not explained by anybody in the case. 

Suppose an individual goes to another and says, “I have 
property which brings in rents amounting to $10,000 a year. 
I will sell you that property for $50,000.” Suppose they 
enter into a written contract that the sale shall be for 
$50,000, but it turns out that the rents instead of being 
$10,000 were $3,000. Of course, a court of equity is not 
going to enforce a contract of that kind, because that con¬ 
tract was secured by misrepresentation; it was a fraudu¬ 
lent proposition. 

But if the Court were to set aside this contract under the 
testimony in this case, it would mean just one thing: that 
a written contract—that all written contracts—could be 
varied by parole testimony. That is not the law, and it 
should not be the law, because active business is based on 
confidence; and when a written contract is entered into 
and there is no evidence of any overreaching, any fraud, 
any mistake, why, there is just nothing to do but stick to 
the deal. If the Court were to liberalize the rules of evi¬ 
dence beyond that, there would be absolutely no certainty 
in any contract or any negotiation involving a written con¬ 
tract. 
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The Court does not think there is any difficulty 
156 about the specific performance of the contract. The 
Court is not for the moment passing upon the terms 
of the Court’s order, but it does seem to me that if the plain¬ 
tiff keeps the property, gets the rent, and then pays back 
to whoever is entitled to it an amount equal to the interest 
on this $13,600 from the time either that the contract was 
entered into or that the deed was supposed to be executed 
until the present time, you will have a practical situation 
which will carry out the terms of the contract. 

As to the matter of costs—when I say “costs”, I am 
not referring to counsel fees; I am referring to Court 
costs—at law, of course, the costs follow the Court’s de¬ 
cisions and judgments. In view of the circumstances of 
this case, however, the Court thinks the costs should be 
equally divided. 

I will ask you, gentlemen, to write a judgment, or decree, 
as we used to call it in equity, in conformity with the 
Court’s ruling. If you cannot agree upon the terms of the 
decree, let the Court know, and the Court will work it out 
himself. 


* * # 


159 Proceedings. 

(October 6, 1947.) 

The Court: Gentlemen, there was a motion made by the 
plaintiff to strike out the defendant’s testimony. I have 
taken up the matter with the reporter, and he has informed 
me that the motion was not passed upon. The Court is 
prepared to pass upon it. If the defendant has any objec¬ 
tions at this time, I will hear you, Mr. Hayes. 
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Mr. Hayes: No, your Honor. I think that at the time 
Mr. Branson began his argument he indicated that he was 
making a motion at the same time he was making the argu¬ 
ment, and your Honor said you would reserve the right to 
rule on it. So I have no objection. 

qlhe Court: Yes. The Court grants the motion, and the 
Court thinks it ought also to call attention to the fact that 
it u l ould really make no difference whether the testimony 
was formally stricken or not, because what is involved is 
not a rule of evidence but a rule of substantive law. 

Reading from Section 2425 of Wigmore on Evidence, 
Third Edition, the statement is made: 

“ (1) In the first place, it is not a rule of evidence, be¬ 
cause it has nothing to do with the probative value of one 
fact as persuading us of the probable existence of another 
fact. It is a rule of substantive law, because it deals with 
the question where and in what sources and materials are 
to be found the terms of a jural act. This under- 
160 standing of the rule is plain enough in the modern 
judicial utterances, in spite of the frequent loose em¬ 
ployment of the word ‘evidence’—a troublesome habit, but 
easily succumbed to when applying the rule at trials.” 

Then, in the same section, on the following page, the 
statement is made: 

‘ 4 A neat illustration of the practical differences between 
a rule of Evidence and this rule of substantive law, in the 
treatment of the parties’ oral utterances, is the following 
case: 

“1910, Per Curiam , in Dollar vs. International Banking 
Company, 13 California Appeals 331, 109 Pacific 499 (ac¬ 
tion by the assignee of the indorsee of a deposit receipt, 
now lost, for money deposited; a question arose as to an 
‘understanding’ of the parties orally agreed to at the time 
of the deposit) ‘Appellant presents a petition for a rehear- 
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ing on this appeal wherein, among other things, exception 
is taken to the following language contained in the opinion 
of this court, filed April 28,1910, to wit: “No objection was 
made to the introduction of this testimony, but the in¬ 
competency of parol evidence to vary a writing may be 
considered as a matter of law.” In support of the conten¬ 
tion that this is not a correct declaration of the law, a 
number of cases are cited to sustain the proposition that, 
in the absence of objection, secondary evidence is 
161 sufficient to support the findings of a court based 
thereon. The rule declared by this court is entirely 
distinct from that applied in those cases. Whether or not 
a contract in writing may be varied by parol evidence is 
a question of substantive law, while the admission or re¬ 
jection of secondary evidence is governed by the rules of 
evidence • * * Bv way of illustration of the distinction 
between the rule declared by this court and that cited by 
appellant, it may be said, that parol or secondary evidence, 
unobjected to, might supply the terms or purport of a con¬ 
tract which had been reduced to writing, and, in this form, 
furnish sufficient proof to sustain a finding; but parol evi¬ 
dence would neither be admissible to vary this contract, 
nor, if admitted without objection, be sufficient to support a 
finding which was in conflict with or which in any manner 
varied the original written contract which the parties en¬ 
tered into. The purpose of the rule relating to the varying 
of a writing by a parol evidence is to prohibit this from 
being done, while the rule relating to the admission of 
secondary evidence goes only to the form in which the 
evidence may be introduced. These rules are in no way 
inconsistent, and the rule as to secondary evidence is not 
applicable here.’ ” 

I thought I should call counsel’s attention to that. 

Mr. Hayes: I know it has no purpose, and I say this 
not in the nature of argument, but I call your Honor’s 



attention to the fact that our position was that the 

162 testimony as offered w T as not an attempt to vary but 
rather to explain the conditions under which the 

contract was entered into, which we felt we had a right 
to do. 

The Court: You made your argument clear when the 
case was tried. The Court understood your argument. 

Without repeating what the Court said—although I may 
be repeating it—the Court’s opinion is as I indicated when 
the case was heard last week: that there was nothing in 
the defendant’s testimony which amounted to anything 
more than an attempt to vary the terms of a written con¬ 
tract which he had entered into. 

There was nothing ambiguous about the contract, and 
nothing was required in the way of explanations or inter¬ 
pretation. 

What I am now going to say is beside the point, but the 
Court will say this: that even if parol testimony could vary 
the written contract in this case, the overwhelming weight 
of the testimony was against the testimony—the whole 
testimony—of the defendant. 

Mr. Hayes: As far as the record is concerned, the rec¬ 
ord shows that your Honor has granted the motion to 
strike all the defendants’ testimony. Am I correct as to 
that, sir? 

The Court: Well, as far as I can remember, it all goes 
out. 

As far as you remember, Mr. Branson, is there 

163 any part of his testimony that should stay in? 

Mr. Branson: Nothing that I can recall, your 
Honor. All his testimony dealt with attempting actually 
not to explain the contract but to circumvent and try to get 
around this contract. 

The Court: It is the Court’s ruling that all the defend¬ 
ants’ testimony goes out. 
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Mr. Hayes: I take it, under the present rules, that we 
do not have to reserve any exceptions. 

* # • 


34 Findings of Fact and Conclusions of Law 


(Filed November 20. 3946) 

This action having been tried by the Court without a jury, 
the Court hereby makes the following findings of fact and 
conclusions of law: 

1. That Johnnie Williams entered into a contract to 
purchase 724 Forty-ninth Street, Northeast, described as 
lots eighteen and nineteen in square 5194 in the District of 
Columbia from one Robert M. Wanzer and Pleasant Wan- 
zer, the equitable and legal owners of the said property. 

2. That the said contract provided that the plaintiff 
would pay thirteen thousand six hundred ($13,600.00) dol¬ 
lars for the said property. That the plaintiff paid one 
hundred ($100.00) dollars deposit and the purchaser agreed 
to pay one thousand ($1,000.00) dollars cash on the date of 
conveyance, of which sum this deposit shall be a part. That 
the purchaser was to place a first deed of trust secured 
upon the said premises in the sum of eight thousand 
($8,000.00) dollars, bearing interest at the rate of eight 
(8%) percent per annum and the said terms of the said 
trust would not exceed one hundred ($100.00) dollars per 
month. That the balance of the said purchase money of 
four thousand six hundred ($4,600.00) dollars was to be 

taken back by the sellers and was to be secured by a 
35 second trust upon the said property. That the plain¬ 
tiff paid to the title company the amount of one 
thousand one hundred sixty-four dollars and seventy-eight 


($1,164.78) cents, which was exclusive of all title expenses 
on July eighth, 1946. 

3. That the Court finds that all alterations and modifica¬ 
tions of the said contract were made prior to the signing of 
the contract by Robert M. Wanzer and Pleasant Wanzer. 
That the Court further finds that there was no ambiguity in 
the agreement, that all of the parties understood the con¬ 
tract at the time of its execution. 

CONCLUSIONS OF LAW. 

1. That the Court concludes as a matter of law that the 
facts and the evidence shows no ambiguity in the agree¬ 
ment. 

2. That the defendants may not vary a written contract 
by parol testimony. 

3. That the Court cannot rewrite the contract between 
the parties. 

4. That the plaintiff is entitled to specific performance 
of the contract dated April thirtieth, 1946. 

5. That the defendants Robert M. Wanzer and Pleasant 
Wanzer be ordered to give a deed and deliver to the title 
company the said release in their possession and convey 
the said property to the said Johnnie Williams. 

6. That all costs be equally divided between the plain¬ 
tiff and the defendants and each party is to pay their re¬ 
spective attorneys. 

Nov. 20th, 1947. 


T. ALLEN GOLDSBOROTTGH, 
Justice. 
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36 Judgment 

This cause coining on to be heard before the Court and 
the evidence adduced by the parties herein, and the Court 
having made these findings of fact and conclusions of law, 
it is this 20th day of November, 1947, 

ADJUDGED, that the defendants, Robert M. Wanzer 
and Pleasant Wanzer deed the said property known as 724 
Forty-ninth Street, Northeast and further described as 
lots eighteen and nineteen in square 5194, and deliver to 
the title company the release now in their possession so that 
the same may be recorded so that the cloud be removed 
from the said property. 

By the Court: 

T. ALLEN GOLDSBOROUGH, 

Justice. 


37 Notice of Appeal 

Notice is hereby given this 26th day of November, 1947, 
that Robert M. Wanzer and Pleasant Wanzer, defendants, 
hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en¬ 
tered on the 20th day of November, 1947, in favor of 
Johnnie Williams, plaintiff, against said Robert M. Wan¬ 
zer and Pleasant Wanzer, defendants. 

COBB, HOWARD & HAYES, 

by JAMES A. COBB, 

GEORGE E. C. HAYES, 
Attorneys for Defendants. 
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1415 K STREET, N.W. « « WASMIMGTOM 5, D.C. »* V1ETROPOL 1 T A M 5400 

$ /^o : «»o _ Washington, D. _19 is..*, 

RECEIVEIIFROM - 

a deposit of~j^22<*=_-----Dollars -) 

leas? | t° be applied as part payment of the purchase of Lot~/.<£.3fL/2-in Square - 

with improvements thereon known as-J^^-^——-—- ^Z -- 

in the District of Columbia, upon thefollowing terms of^ale:^ 

(1) Price-^£J^^ 

(2) Purchaser agrees to pay...-Dollars (—) 

cash at the date of conveyance, of which sum thi^deposit shall be a part. 

(3) The purchaser is to__a first deed of trust secured on 

the premises of — _ _ _ 

< r --i ^ ____Dollars ($ (^5rs2r©^-<i=tu_) 

due V- _ U?— ._., 19_, bearing interest rate of_id!_percent per annum, 

" "(^^^^e^^and^of deferred purc^g to ” J__..”Z_ 

^ .—_Dollars ($ 

is to be secured by a second deed of trust on said property to be paid in monthly installments of_ 

-—_____Dollars ($_) 

or more, including interest at the rate of-6-per cent per annum, each installment when so paid 

to be applied, first, to the payment of interest on the amount of principal remaining unpaid and the 
balance thereof credited to principal. 

Trustees in all deeds of trusts are to be named by the parties secured thereby: 

(5) The property is sold free of encumbrance, except as aforesaid; title is to be good of record, subject, however, to 
covenants, conditions and restrictions of records; otherwise, the deposit is to be returned and sale declared off at the option 
of the purchaser, unless the defects are of such character that they may readily be remedied by legal action, but the seller 
and Agent are hereby expressly released from all liability for damages by reason of any defect in the title. In case legal 
steps .are necessary to perfect the title, such action must be taken promptly by and at the sellers’s expense, whereupon 
the time ‘ herein specified for full settlement by the purchaser will thereby be extended for the period necessary for 
such action. 

(6) Seller agrees to execute and deliver a good and sufficient special warranty deed, and to pay for Federal revenue 
stamps on the deed. 

(7) - Property is sold and shall be conveyed subject to an existing tenancy as follows: 

Seller agrees to give possession: at time of settle ment. If the seller falls so to do and oc cupies said property, se ller 
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(4) The balance of deferred purchase money amounting to 






_Dollars ($ 


>) 


-) 


is to be secured by a second deed of trust on said property to be paid in monthly installments of. 

___„_Dollars ($_ 

or more, including interest at the rate of__per cent per annum, each installment when so paid 

to be applied, first, to the payment of interest on the amount of principal remaining unpaid and the 
balance thereof credited to principal. 

Trustees in all deeds of trusts are to be named by the parties secured thereby: 

(5) The property is sold free of encumbrance, except as aforesaid; title is to be {rood of record, subject, however, to 
covenants, conditions and restrictions of records; otherwise, the deposit is to be returned and sale declared off at the option 
of the purchaser, unless the defects are of such character that they may readily be remedied by legal action, but the seller 
and Agent are hereby expressly released from all liability for damages by reason of any defect in the title. In case legal 
steps .are necessary to perfect the title, such action must be taken promptly by and at the sellers’s expense, whereupon 
the time herein specified for full settlement by the purchaser will thereby be extended for the period necessary for 
such action. 

(6) Seller agrees to execute and deliver a good and sufficient special warranty deed, and to pay for Federal revenue 
stamps on the deed. 

(7) - Property is sold and shall be conveyed subject to an existing tenancy as follows: 







Seller agrees to give possession at time of settlement. If the seller fails so to do and occupies said property, seller 
shall become and be thereafter a tenant by sufferance of the purchaser, and hereby expressly waives all notice to quit 
provided by law. 

(8) Seller assumes the risk of loss or damage to said property by fire or other casualty until the executed deed of 
conveyance is delivered to the purchaser or is recorded for him- by the Title Company making the settlement. 

(9) All notices of violation of Municipal orders or requirements noted or issued by any Department of the District 
of Columbia, or actions in any court on account thereof, against or affecting the property at the date of settlement' of 
this contract, shall be complied with by the seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash payment as aforesaid, the deed of conve yance and such other papers 
as are required by the terms of this contract shall be deemed, and construed as a good and sufficient tender of per¬ 
formance of the terms hereof. 

(11) Rents, taxes, water rent, insurance end interest on existing encumbrances, if any. and operating charges are 
to be adjusted to the date of transfer. Taxes, general and special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District of Columbia, except that assessments for improvements completed 
prior to the date hereof, whether assessment therefor has been levied or not, shall be paid by the seller or allowance 
made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, notary fees. State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of title; provided, however, that if upon examination the title should 
be found defective, and is not remedied as aforesaid, the seller hereby agrees to pay the cost of the examination to the 
title and also to pay the Agent herein the commission hereinafter provided for just as though the sale had actually been 
consummated and all the terms of this contract complied with. 

(13) Within-days from the date of acceptance hereof by the seller, as soon thereafter as a report on the title 

pan be secured if promptly ordered, and/or survey, if required, the seller and purchaser are required and agree to make full 
settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved from further liability hereunder, or, without forfeiting the 
deposit, the seller may avail himself of any legal or equitable rights and remedies which he may have under this contract. 

(14) The entire deposit shall be held by Leo M. Bernstein & Co, Agent, until settlement hereunder is made or until 
the deposit is forfeited. In the event of the forfeiture of the deposit, the Agent shall retain one-half thereof as a com¬ 
pensation for his services and shall pay to the seller the remaining one-half of the forfeited deposit. 

(15) If the property involved in this contract is located in a jurisdiction other than the District of Columbia, 
wherever any reference is made to the District of Columbia or any official thereof, the name of the jurisdiction in 
which property is located and the proper'official thereof is substituted automotically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual benefit charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to Leo M. Bernstein & Co.___ 

his agent, the regular rate of commission fixed by the Washington Real Estate Board amounting to $ 6 ..4i.fi..—ft °- 

and the Title Company, or the Real Estate Office, through which settlement is made is hereby authorized and' directed 
to make deduction of the aforesaid commission from the proceeds of the sale and to make payment thereof to the said 
agent. Entire deposit to be held by Leo M. Bernstein & Co. until settlement hereunder is made. 

(17) The principals to this contract mutually agree that it shall be binding upon them, their and each of their re¬ 

spective heirs, executors, administrators, successors and assigns; that the provisions hereof shall survive the execution and 
delivery of the deed aforesaid and shall not be merged therein; that this contract contains the final and entire agreement 
between the parties hereto, and that they shall not be bound by any terms, conditions, statements, warranties or repre¬ 
sentations, oral or -written, not herein contained. Executed in__ 


•Cto TTL (Benn&teiri b Co. By — 



_ - ! Agent 

We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 
acknowledge it to be our contract. ^ 

- = ..._ 19 ^£. . 

-__ .. _ 
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Wife of Seller 
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(5) The property is sold free of encumbrance, except as aforesaid; title is to be pood of record, subject, however, to 
covenants, conditions and restrictions of records; otherwise, the deposit is to be returned and sale declared off at the option 
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Seller agrees to give possession at time of settlement. If the seller fa.ls so to do and occupies said property, seller 
shall become and be thereafter a tenant by sufferance of the purchaser, and hereby expressly waives all notice to quit 
provided by law. 

(8) Seller assumes the risk of loss or damage to said property by fire or other casualty until the executed deed of 
conveyance is delivered to the purchaser or is recorded for him by the Title Company making the settlement. 

(9) All notices of violation of Municipal orders or requirements noted or issued by any Department of the District 
of Columbia, or actions in any court on account thereof, against or affecting the property at the date of settlement of 
this contract, shall be complied with by the seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent or at the Title Company searching the title, and deposit 

with the Agent or at the Title Company of the cash payment as aforesaid, the deed of conveyance and such other papers 
as are required by the terms of this contract shall be deemed and construed as a good and sufficient tender of per¬ 
formance of the terms hereof. < 

(11) Rents, taxes, water rent, insurance and interest on existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. Taxes, general and special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District of Columbia, except that assessments for improvements completed 
prior to the date hereof, whether assessment therefor has been levied or not, shall be paid by the seller or allowance 
made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, notary fees. State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of title; provided, however, that ii upor examination the title should 
be found defective, and is not remedied as aforesaid, the seller hereby agrees to pay the Cu»t of the examination to the 
title and also to pay the Agent herein the commission hereinafter provided for just as though the sale had actually been 
consummated and aU the terms of this contract complied with. 

(13) Within..^Z-®-.days from the date of acceptance hereof by the seller, as soon thereafter as a report on the title 
can be secured if promptly ordered, and/or survey, if required, the seller and purchaser are required and agree to make full 
settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved from further liability hereunder, or, without forfeiting the 
deposit, the seller may avail himself of any legal or equitable rights and remedies which he may have under this contract. 

(14) The entire deposit shall be held by Leo M. Bernstein & Ok Agent, until settlement hereunder is made or until 
the deposit is forfeited. In the-event of the forfeiture of the deposit, the Agent shall retain one-half thereof as a com¬ 
pensation for his services and shall pay to the seller the remaining one-half of the forfeited deposit. 

(15) If the property involved in this contract is located in a jurisdiction other than the District of Columbia, 
wherever any reference is. made to the District of Columbia or any official thereof, the name of the jurisdiction in 
which property is located and the proper official thereof is substituted automotically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual benefit charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) The seller agrees to pay to Leo M. Bernstein & Co. ____-..-- 

his agent, the regular rate of commission fixed by the Washington Real Estate Board amounting to $ ° . ... 

and the Title Company, or the Real Estate Office, through which settlement is made is hereby authorized and directed 
to make deduction of the aforesaid commission from the proceeds of the sale and to make payment thereof to the said 
agent. Entire deposit to be held by Leo M. Bernstein & Co. until settlement hereunder is made. 

(17) The principals to this contract mutually agree that it shall be binding upon them, their and each of their re¬ 
spective heirs, executors, administrators, successors and assigns; that the provisions hereof shall survive the execution and 
delivery of the deed aforesaid and shall not be merged therein; that this contract contains the final and entire agreement 
between the parties hereto, and that they shall not be bound by any terms, conditions, statements, warranties or repre¬ 


sentations, oral or written, not herein contained. Executed in_ ^ ,,—._ 

JUo <VH fiennAtetn b- Co. - 

We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 
acknowledge it to be our contract. 


-_ 

.. 






sJ Purchaser 

i^yt~'9 7u yCoc 


-.— .., 

Wife Df Sel^; 

Property is to be conveyed in the name nf >/ 






BEST COPY AVAILABLE 

• I 

from the original bound volume 












APPELLEE’S BRIEF AND SUPPLEMENTAL 
JOINT APPENDIX 


IN THE 


United States Court of Appeals 

I 

Foe the District op Colombia 

- Umfod Stctss Cour? &i Appeals 

for the Gistnci $f Columbia 


No. 9739 


RIB APR 1 


,w*7w 




ROBERT M. WANZE® and PLEASANT ^^TzER^ ' 

Appellants 


vs. 


JOHNNIE WILLIAMS, Appellee 


APPEAL FROM THE DISTRICT COURT OF tHE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


I 


Otho D. Bbanson 
W. Theophilus Jones 
Emeeson W. Beowne 
604 D Street, N. W. 
Attorneys for the Appellee 


3ATAYIA TISCS. LAW PS 1 STIRS, 

SATAVIA, *. V. 

CMASLIS W. WAS DCS, WASH (SOTOS KirSCSISTATIVI. 
TOWtS tOILOlRO 






SUBJECT INDEX. 


1WGK 


Argument . 3 

•Conclusion . 7 

Counter Statement of Case. 1 

Summary of Argument. 3 


Table of Cases. 

C. & 0. Railroad Company v. Howard, 14 Apps. D. C., 

262, 178 U. S., 153, 44 L. Ed. 101. 

Hoshow v. Costriff, 247 F. 22. 

Rader v. Lehigh Valley Railroad Company, 3rd CCA— 

26 F. (2) 73. 

Toledo C. S. Company v. Garrison, 28 Apps. D. C., 243 .. 

Simonvich v. Wood, 145 Mass. 180. 7 

Upton v. Tribileock, 91 U. S. 45: 50 L. Ed. 203 . 5 

Miscellaneous. 

Wigmore on Evidence, Third Edition, 1940; Section 2413 5 


lO >0 lO 












I 


IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9739 


ROBERT M. WANZER and PLEASANT D. WANZER 

Appellants 

vs. 

JOHNNIE WILLIAMS, Appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Counter Statement of Case 

That this is a suit for specific performance to convey 
premises 724 Forty-ninth Street, Northwest, Washington, 
D. C., known as lots 18 and 19 in square 5148. That the 
contract was entered into on April thirtieth, 1S46 for a 
total sales price of thirteen thousand six hundred 
($13,600.00) dollars; the purchaser to pay one thousand 
($1,000.00) dollars in cash and the deferred purchase 
money was to be raised in a first trust of eight thousand 
($8,000.00) dollars and a second trust given back to the 
vendor in the amount of four thousand six hundred 
($4,600.00) dollars, instead of four thousand five hundred 
($4,500.00) dollars as stated by the appellant, both trusts 
being payable in the amount of one hundred ($100.00) dol- 
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lars per month. (J. A. 97.) Said contract known and de¬ 
scribed as Plaintiff's Exhibit 1-C. The said settlement 
was to be had at the District Title Company. 

That the appellee and plaintiff in the lower court tender¬ 
ed all of the necessary monies at the title company and 
executed all of the necessary papers to close the said trans¬ 
action. That the defendant refused to produce, which he 
admits having had in his custody, a release of the deed of 
trust, which he admitted having paid and refused to con¬ 
summate the said transaction as set forth in the contract 
to sell the afore described real estate. 

That the defendants in the lower Court and appellants 
here asserted and proffered parole testimony in an at¬ 
tempt to evade and circumvent the terms of the contract 
which they had entered into. 

(1) That there was supposed to be another condition 
stated and incorporated in the contract and made a part 
of this transaction to purchase the property from the de¬ 
fendant. 

(2) That the defendant would not have agreed to pay 
Rudden the real estate commission. 

(3) That it would be inequitable to enforce the said 
contract after Williams having obtained the said prop¬ 
erty before settlement, who gained an unconscionable ad¬ 
vantage over the defendant and appellant herein. 

All of which matters the Court on motion to strike, 
which is equivalent to a motion for a directed finding, ruled 
the same to be inadmissible to vary the terms of the writ¬ 
ten contract and agreement, and ruled as a matter of law 
that the matters urged were insufficient to constitute a de¬ 
fense. (T. R.-113.) 
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Summary of Argument 

(1) The testimony before the Court was the testimony 
of fact that the evidence of the plaintiff preponderated 
that of the defendant on the question of the existence of a 
contract to sell real estate in the District of Columbia for 
a specific amount and that there was no ambiguity in the 
contract. 

(2) That the contract was definite and agreed upon 
by all of the parties before it was signed. That there was 
no fraud, mistake of fact or unconscionable conduct on the 
part of the parties and that the plaintiff was entitled to 
specific performance. 

(3) That the testimony v*as properly stricken as being 
an attempt to vary a written contract by parole testi¬ 
mony. 

(4) That counsel for the defendant and appellant did 
not urge at the time of the trial that the contract was en¬ 
tered into by mistake, fraud or trick and made no proffer 
of testimony to prove the same and that there was no 
overreaching by any of the parties of the said contract. 

Argument 

That the testimony and proof showed that on April 
thirtieth, 1946, Robert M. Wanzer, the then equitable owner 
of the premises then involved, holding title in the name 
of his mother, entered into a contract to sell lots 18 and 19 
in square 5148 for a consideration of thirteen thousand six 
hundred ($13,600.00) dollars. That there was discussed 
prior to the signing of the said contract the question of 
payment of commission and the original agreement between 
the parties was for thirteen thousand ($13,000.00) dollars. 
It was then agreed by the defendant if six hundred ($600.00) 
dollars paid out of the contract it would make him respon- 
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sible for the said commission. That he agreed in Plain¬ 
tiff’s Exhibit 1-C as pointed out by the defendant that 
there were no alterations, interlineations or erasures in the 
said contract to sell to support his theory and testimony 
that the contract was. That he signed it. Designated in 
•Supplemental TR 75-76, and no change was claimed by the 
appellant. 

That the price dispute evolves around the proposition 
thht Robert M. Wanzer had insisted that if the commission 
would be payable he would not have signed the contract 
and would not have gone through with the transaction. 

That under no circumstances could the defendant have 
received nine thousand ($9,000.00) dollars all cash. That 
at the time of the settlement the defendant owed the Na¬ 
tional Permanent Building and Loan Association the sum of 
two thousand nine hundred fifty-two dollars and thirty-six 
($2,952.36) cents; one hundred nine dollars and ten ($109.10) 
cents in taxes; thirty-five ($35.00) dollars for releases; 
three ($3.00) dollars for notary fees and fifteen dollars and 
forty ($15.40) cents for revenue stamps; which would 
entitle him after the paying of all expenses to five thou¬ 
sand two hundred seventy-one dollars and thirty-seven 
($5,271.37) cents inclusive of the said commission as an 
expense and exclusive of the commission would only re¬ 
ceive in cash five thousand eight hundred seventy-one dol¬ 
lars and thirty-seven ($5,871.37) cents and a second trust 
of four thousand six hundred ($4600.00) dollars. 

It is the usual tenor of such transactions and the con¬ 
tract providing at the time it was signed by the appellant 
that the said defendant would pay in paragraph sixteen: 

“To Leon M. Bernstein and Company, his agent, the 
regular rate of commission fixed by the Washington 
Real Estate Board amounting to six hundred ($600.00) 
dollars and the Title Company or the R«al Estate Of¬ 
fice, through which the settlement is made is hereby 
authorized and directed to make deductions of the 
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aforesaid commission from the proceeds of the sale 
and to make payment thereof to the said agent. The 
entire deposit to be held by Leo Bernstein and Com¬ 
pany until settlement hereunder is made.” 

That in paragraph seventeen: 

“That this contract contains the final and entire agree¬ 
ment between the parties hereto, and that they shall 
not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not 
herein contained.” 

Thereon the said Robert M. Wanzer having affixed his 
signature and so bound himself. 

The Courts have consistently ruled: “If whatever a 
man’s real intentions may be, he so conducts himself that 
a reasonable man would believe that he is assenting to the 
terms proposed by the party, and that the other party 
upon that belief enters into the contract with him, the man 
thus conducting himself would be equally bound as if he 
had intended to agree to the other parties’ terms.” That 
principle being enunciated in Wigmore on Evidence, Third 
Edition, 1940; Section 2413. 

The Supreme Court has supported the doctrine and up¬ 
held the principle in: 

Upton v. Tribileock, 91 U. S. 45 ; 50 L. Ed. 203. 

C. & 0. Railroad Company v. Howard, 14 Apps. 
D. €., 262,178 U. S., 153, 44 L. Ed. 101. 

Hoshow v. Cost-riff, 247 F. 22. 

Rader v. Lehigh Valley Railroad Company, 3rd 
CCA—26 F. (2) 73. 

Toledo C. S. Company v. Garrison, 28 Apps. D. C., 
243. 

That the testimony of Wanzer cannot be relief upon and 
accepted by the Court as being true because of his admis¬ 
sions in the record and the contract introduced into evi¬ 
dence as Plaintiff’s Exhibit 1-C herein which contained 



all of the terms of the contract at the time it was signed, 
and this he told the Court. That the conversation and the 
matters discussed prior to this execution was of no conse¬ 
quence and immaterial and the said contract was signed 
and this Court ruled there can be no question that the 
parties had reached an agreement but for some reason the 
defendant did not choose to go through with it and sought 
to abrogate the terms of his agreement. That the contract 
was sufficient to entitle the plaintiff to specific performance. 
Xo other instruments being necessary to throw light upon 
the contract or to require a rewriting of the contract by 
the Court. 

That the counsel’s argument with respect to the doctrine 
of clean hands cannot assert the same for his conduct and 
repudiation of the contract is most reprehensible, the de¬ 
fendant knowing that the plaintiff had put up one thousand 
($1,000.00) dollars, had borrowed eight thousand ($8,000.00) 
dollars and was ready to consummate his part of the 
transaction at the time but permitted the plaintiff to enter 
the premises was satisfied with the contract and later be¬ 
came dissatisfied, it is not in any wise imputed as unfair 
dealings of the plaintiff or in anywise makes the contract 
unconscionable, illegal or fraudulent; or in anywise comes 
•within the purview of cases where the doctrine of clean 
hands is applicable. 

That the Court committed no error in striking out the 
testimony offered by the appellant. The contract definitely 
shows that there was no change, alteration or interlinea¬ 
tion, and the defendant admitted that there was no change 
thereby repudiating his own testimony in the record and 
for these admissions the Court was correct and its posi¬ 
tion on the question of denying the contract and the posi¬ 
tion of counsel for they were not urging mistake and fraud 
in the procurement of the signatures on the contract and 
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that the contract was equally explicit and without am¬ 
biguity. 

The Court was correct in its position to exclude the 
parole testimony of the plaintiff in an attempt to vary the 
terms of the original contract. In the case of Simonvich 
v. Wood, 145 Mass. 180, the Court ruled that the defendants 
offer to prove by parole testimony that the deed was given 
as a part of the consideration, the plaintiff’s promise to pay 
for the said assessments, the Court said that while for 
some purposes it is competent to show what the real con¬ 
sideration of the deed is, a party cannot under the guise 
of showing what the consideration is, prove an oral agree¬ 
ment, either antecedent to or contemporaneous with the 
deed, which will cut down or vary the stipulation of his 
written covenant. This would violate the well settled rule 
of law, which will not permit a written contract to be 
varied or controlled by such testimony. 

Conclusion 

That the appellee for the foregoing reasons respect¬ 
fully submits that the judgment of the District Court for 
the District of Columbia was correct and should be affirmed 
and that the entire contract inclusive of costs and attor¬ 
neys’ fees against the appellant should be assessed. 

Respectfully submitted, 

OTHO D. BRANSON, 

W. THEOPHILUS JONES 
EMERSON W. BROWNE, 
604 D Street, Northwest, 
Washington, D. C., 

Attorneys for Appellee. 
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! SUPPLEMENTAL JOINT APPENDIX 
Excerpt from Testimony 

TR Ps. 75-6 

By the Court: 

Q. As the Court understands it, you say that this paper 
was changed after you signed it? A. It was changed 
after I signed it. 

Q. All right; here is another one (handing a paper to 
the witness). A. All of them. 

Q. Did you sign this one? A. Well, I guess that is my 
signature. 

Mr. Haves: What was his answer? 

(The last answer was read by the Court reporter.) 

The Witness: Wait a minute. (After examining 
paper.) Yes, this is my signature. 

By the Court: 

Q. Will you show where that had been changed after 
you signed it? 

Mr. Hayes: I think he identified that as being his 
signature. 

By the Court: 

Q. Well, as the Court understands it, then, this particu¬ 
lar paper that you signed was not changed after you signed 
it? A. No, that was not changed. 

Q. But you claim that the other two were changed? A. 
Were changed—this contract right there (indicating). 

The Court: Proceed. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9739 


ROBERT M. WANZER and PLEASANT D. WANZER 

Appellants 

vs. 

JOHNNIE WILLIAMS, Appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Counter Statement of Case 

That this is a suit for specific performance to convey 
premises 724 Forty-ninth Street, Northwest, Washington, 
D. C., known as lots 18 and 19 in square 5148. That the 
contract was entered into on April thirtieth, 1946 for a 
total sales price of thirteen thousand six hundred 
($13,600.00) dollars; the purchaser to pay one thousand 
($1,000.00) dollars in cash and the deferred purchase 
money was to be raised in a first trust of eight thousand 
($8,000.00) dollars and a second trust given back to the 
vendor in the amount of four thousand six hundred 
($4,600.00) dollars, instead of four thousand five hundred 
($4,500.00) dollars as stated by the appellant, both trusts 
being payable in the amount of one hundred ($100.00) dol- 
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lars per month. (J. A. 97.) Said contract known and de¬ 
scribed as Plaintiff’s Exhibit 1-C. The said settlement 
was to be had at the District Title Company. 

That the appellee and plaintiff in the lower court tender¬ 
ed all of the necessary monies at the title company and 
executed all of the necessary papers to close the said trans¬ 
action. That the defendant refused to produce, which he 
admits having had in his custody, a release of the deed of 
trust, which he admitted having paid and refused to con¬ 
summate the said transaction as set forth in the contract 
to sell the afore described real estate. 

That the defendants in the lower Court and appellants 
here asserted and proffered parole testimony in an at¬ 
tempt to evade and circumvent the terms of the contract 
which they had entered into. 

(1) That there was supposed to be another condition 
stated and incorporated in the contract and made a part 
of this transaction to purchase the property from the de¬ 
fendant. 

(2) That the defendant would not have agreed to pay 
Rudden the real estate commission. 

(3) That it would be inequitable to enforce the said 
contract after Williams having obtained the said prop¬ 
erty before settlement, who gained an unconscionable ad¬ 
vantage over the defendant and appellant herein. 

All of which matters the Court on motion to strike, 
which is equivalent to a motion for a directed finding, ruled 
the same to be inadmissible to vary the terms of the writ¬ 
ten contract and agreement, and ruled as a matter of law 
that the matters urged were insufficient to constitute a de¬ 
fense. (T. R.-113.) 


3 


Summary of Argument 

(1) The testimony before the Court was the testimony 
of fact that the evidence of the plaintiff preponderated 
that of the defendant on the question of the existence of a 
contract to sell real estate in the District of Columbia for 
a specific amount and that there was no ambiguity in the 
contract. 

(2) That the contract was definite and agreed upon 
by all of the parties before it was signed. That there was 
no fraud, mistake of fact or unconscionable conduct on the 
part of the parties and that the plaintiff was entitled to 
specific performance. 

(3) That the testimony was properly stricken as being 
an attempt to vary a written contract by parole testi¬ 
mony. 

(4) That counsel for the defendant and appellant did 
not urge at the time of the trial that the contract was en¬ 
tered into by mistake, fraud or trick and made no proffer 
of testimony to prove the same and that there was no 
overreaching by any of the parties of the said contract. 

Argument 

That the testimony and proof showed that on April 
thirtieth, 1946, Robert M. Wanzer, the then equitable owner 
of the premises then involved, holding title in the name 
of his mother, entered into a contract to sell lots 18 and 19 
in square 5148 for a consideration of thirteen thousand six 
hundred ($13,600.00) dollars. That there was discussed 
prior to the signing of the said contract the question of 
payment of commission and the original agreement between 
the parties was for thirteen thousand ($13,000.00) dollars. 
It was then agreed by the defendant if six hundred ($600.00) 
dollars paid out of the contract it would make him respon- 
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sible for the said commission. That he agreed in Plain¬ 
tiff’s Exhibit 1-C as pointed out by the defendant that 
there were no alterations, interlineations or erasures in the 
said contract to sell to support his theory and testimony 
that the contract was. That he signed it. Designated in 
Supplemental TR 75-76, and no change was claimed by the 
appellant. 

That the price dispute evolves around the proposition 
that Robert M. Wanzer had insisted that if the commission 
would be payable he would not have signed the contract 
and would not have gone through with the transaction. 

That under no circumstances could the defendant have 
received nine thousand ($9,000.00) dollars all cash. That 
at the time of the settlement the defendant owed the Na¬ 
tional Permanent Building and Loan Association the sum of 
two thousand nine hundred fifty-two dollars and thirty-six 
($2,952.36) cents; one hundred nine dollars and ten ($109.10) * 
cents in taxes; thirty-five ($35.00) dollars for releases; 
three ($3.00) dollars for notary fees and fifteen dollars and 
forty ($15.40) cents for revenue stamps; which would 
entitle him after the paying of all expenses to five thou¬ 
sand two hundred seventy-one dollars and thirty-seven 
($5,271.37) cents inclusive of the said commission as an 
expense and exclusive of the commission would only re¬ 
ceived in cash five thousand eight hundred seventy-one dol¬ 
lars and thirty-seven ($5,871.37) cents and a second trust 
of four thousand six hundred ($4600.00) dollars. 

It i is the usual tenor of such transactions and the con¬ 
tract providing at the time it was signed by the appellant 
that the said defendant would pay in paragraph sixteen: 

“To Leon M. Bernstein and Company, his agent, the 
regular rate of commission fixed by the Washington 
Real Estate Board amounting to six hundred ($600.00) 
dollars and the Title Company or the Real Estate Of¬ 
fice, through which the settlement is made is hereby 
authorized and directed to make deductions of the 






aforesaid commission from the proceeds of the sale 
and to make payment thereof to the said agent. The 
entire deposit to be held by Leo Bernstein and Com¬ 
pany until settlement hereunder is made.” 

That in paragraph seventeen: 

“That this contract contains the final and entire agree¬ 
ment between the parties hereto, and that they shall 
not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not 
herein contained.” 

Thereon the said Robert M. Wanzer having affixed his 
signature and so bound himself. 

The Courts have consistently ruled: “If whatever a 
man’s real intentions may be, he so conducts himself that 
a reasonable man would believe that he is assenting to the 
terms proposed by the party, and that the other party 
upon that belief enters into the contract with him, the man 
thus conducting himself would be equally bound as if he 
bad intended to agree to the other parties’ terms.” That 
principle being enunciated in Wigmore on Evidence, Third 
Edition, 1940; Section 2413. 

The Supreme Court has supported the doctrine and up¬ 
held the principle in: 

Upton v. TribUeoch, 91 U. S. 45; 50 L. Ed. 203. 

C. & 0. Railroad Company v. Howard, 14 Apps. 
D. €., 262,178 U. S., 153, 44 L. Ed. 101. 

Hoshow v. Costriff, 247 F. 22. 

Rader v. Lehigh Valley Railroad Company, 3rd 
CCA—26 F. (2) 73. 

Toledo C. S. Company v. Garrison, 28 Apps. D. C., 
243. 

That the testimony of Wanzer cannot be relief upon and 
accepted by the Court as being true because of his admis¬ 
sions in the record and the contract introduced into evi¬ 
dence as Plaintiff’s Exhibit 1-C herein which contained 
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all of the terms of the contract at the time it was signed, 
and this he told the Court. That the conversation and the 
matters discussed prior to this execution was of no conse¬ 
quence and immaterial and the said contract was signed 
and this Court ruled there can be no question that the 
parties had reached an agreement but for some reason the 
defendant did not choose to go through with it and sought 
to abrogate the terms of his agreement. That the contract 
was sufficient to entitle the plaintiff to specific performance. 
No other instruments being necessary to throw light upon 
the contract or to require a rewriting of the contract by 
the Court. 

That the counsel’s argument with respect to the doctrine 
of clean hands cannot assert the same for his conduct and 
repudiation of the contract is most reprehensible, the de¬ 
fendant knowing that the plaintiff had put up one thousand 
($1,000.00) dollars, had borrowed eight thousand ($8,000.00) 
dollars and was ready to consummate his part of the 
transaction at the time but permitted the plaintiff to enter 
the premises was satisfied with the contract and later be¬ 
came dissatisfied, it is not in any wise imputed as unfair 
dealings of the plaintiff or in anywise makes the contract 
unconscionable, illegal or fraudulent; or in anywise comes 
within the purview of cases where the doctrine of clean 
hands is applicable. 

That the Court committed no error in striking out the 
testimony offered by the appellant. The contract definitely 
shows that there was no change, alteration or interlinea¬ 
tion, and the defendant admitted that there was no change 
thereby repudiating his own testimony in the record and 
for these admissions the Court was correct and its posi¬ 
tion on the question of denying the contract and the posi¬ 
tion of counsel for they were not urging mistake and fraud 
in the procurement of the signatures on the contract and 
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that the contract was equally explicit and without am¬ 
biguity. 

The Court was correct in its position to exclude the 
parole testimony of the plaintiff in an attempt to vary the 
terms of the original contract. In the case of Simonvich 
v. Wood, 145 Mass. 180, the Court ruled that the defendants 
offer to prove by parole testimony that the deed was given 
as a part of the consideration, the plaintiff’s promise to pay 
for the said assessments, the Court said that while for 
some purposes it is competent to show what the real con¬ 
sideration of the deed is, a party cannot under the guise 
of showing what the consideration is, prove an oral agree¬ 
ment, either antecedent to or contemporaneous with the 
deed, which will cut down or vary the stipulation of his 
written covenant. This would violate the well settled rule 
of law, which will not permit a written contract to be 

varied or controlled bv such testimonv. 

•> » 

Conclusion 

That the appellee for the foregoing reasons respect¬ 
fully submits that the judgment of the District Court for 
the District of Columbia was correct and should be affirmed 
and that the entire contract inclusive of costs and attor¬ 
neys’ fees against the appellant should be assessed. 

Respectfully submitted, 

OTHO D. BRANSON, 

W. THEOPHILUS JONES 
EMERSON W. BROWNE, 
604 D Street, Northwest, 
Washington, D. C., 

Attorneys for Appellee. 
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Excerpt from Testimony 

TR Ps. 75-6 

By the Court: 

Q. As the Court understands it, you say that this paper 
was changed after you signed it? A. It was changed 
after I signed it. 

Q. All right; here is another one (handing a paper to 
the witness). A. All of them. 

Q. Did you sign this one? A. Well, I guess that is my 
signature. 

Mr. Hayes: What was his answer? 

; (The last answer was read by the Cqurt reporter.) 

The Witness: Wait a minute. (After examining 
paper.) Yes, this is my signature. 

By the Court: 

Q. Will you show where that had been changed after 
you signed it? 

Mr. Hayes: I think he identified that as being his 
signature. 

By the Court: 

Q. Well, as the Court understands it, then, this particu¬ 
lar paper that you signed was not changed after you signed 
it? A. No, that was not changed. 

Q. But you claim that the other two were changed? A. 
Were changed—this contract right there (indicating). 

The Court: Proceed. 







